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ACTION, 


§ 76. Fire.—Ojections Raised after Suit Begun.—An insurance 
company, when sued upon a policy, cannot after the beginning of 
suit, make any objections to paying the loss that are different 
from or additional to those which it stated before. 


Castner vs. Farmers’ Mut, F. Ins. Co. 
Rep’d Jour’l, p. 456. 


AGENT. ; 


$77. Fime—dLiability of Surety—Three parties, defendants, 
who were surety, and J. and E., co-partners, agents, were joint 
debtors of plaintiff company. J. and E., paid asum on account, 
leaving a balance due. At the time of the payment plaintiff re- 
leased J. and FE. from all further claim or liability with respect 
to the indebtedness of them and defendant, but it was particular- 
ly specified and agreed by aod between plaintiff and J. E. that 
the release should not operate or be construed to release or dis- 
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charge defendant. Held, independent of Section 1,543, Civil 
Code, the release of J. and E. would not have discharged defend- 
ant, because it was expressly provided by the parties to it that 
it should not have that effect. 

Solby vs. Forbes, cited in Thompson vs. Lock, 3 C. B., 551; North vs. 
Wakefield, 13 Q. B., 541. 

Held, that the partners were joint debtors. 


Northern Ins. Co. vs. Potter. 
Rep’d Jour’l, p. 333. Cau. 8. C. 


§ 78. Lire.—Inability of Company for Overdrafts in Connec- 
tion with Deposits of.—The agent of a New York insurance com- 
pany opened a deposit account with a trust company in Phila- 
delphia, the checks upon which he signed in his own name, with 
the addition of the word “ Manager,” the signature book show- 
ing also the name of the insurance company and the number of 
its local office. Remittances with statements were made semi- 
monthly by checks on this deposit to the order of. B., the man- 
ager and superintendent of the middle department of the com- 
pany, who had special authority to indorse for deposit to his own 
credit in the bank in which he kept his individual account, all 
checks drawn to the order of the company. All the deposits 
made by C., except in two instances, were collections made 
by him for hiscompany. In October, 1880, C failed to remit on 
the lst of the month, and on the 6th B’s deputy called on him 
to ascertain the cause of the delay, and was informed that he 
had that day remitted two checks to B in settlement. ‘These 
checks were dated that day, drawn to the order of the insurance 
company on the account opened by C. __B telegraphed the trust 
company that the money on deposit in this account belonged to 
the insurance company, and to refuse payment of O's checks 
until seen by the deputy superintendent, who, later in the same 
day, obtained $60 from C’s clerk, deposited it to the account of 
C in the trust company, presented the checks, and received in 
payment two checks of similar amounts, dated October 7, drawn 
by the trust company upon a Philadelphia bank to the order of 
the insurance compary. These last checks were deposited Oc- 
tober 8 to the credit of B, in the New York bank where he kept 
his individual account, and were paid by the Philadelphia bank 
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on the 9th. On October 5, © had deposited to his account with 
the trust company, and received credit therefor as cash, a check 
of D, drawn on B individually, for $887.50, to the order of C in- 
dividually, and so indorsed by him, and also as “ Manager.” The 
trust company the same day deposited it for collection in bank, 
and it was forwarded to the bank’s correspondent in New York. 
The check was presented on the 6th, payment refused, and pro- 
test duly made, notice of which was mailed on the 7th, received 
by the Philadelphia bank on the 8th, who the same day gave 
notice of it to the trust company, and to the Philadelphia office 
of the insurance company. D was an agent of the insurance 
company in B’s office, and, in fact, kept no deposit account 
there, but was in the habit of drawing checks on B individually, 
and placing money in the hands of one of B’s office boys to pay 
them when presented.\ This practice had continued for a long 
time, and D placed high numbers on his checks to create an im- 
pression that he had a large bank account. The check in ques- 
tion was given in exchange for C’s of like amount, which was 
never presented or paid. 

Held, That the trust company were entitled to recover from the 
insurance company the amount of D’s check, either as represent- 
ing an overdraft of their account kept in the name of C, “ Man- 
ager,” or as having been indorsed by them. That the surety on 
C’s bond to the insurance company was not discharged. That 
the trust company could follow and reclaim collections made for 
it so long as their identity could be established, and that equity 
would not permit a confusion or mixture of moneys to defeat the 
right of the owner. That recovery in such cases depends not on 
the character of the account, but on the title of the peculiar de- 
posit, which, if made out, will prevail even against creditors of 
an agent, after a deposit to his own credit, to his own private 
account. The word “ Manager,” or any similar designation ap- 
pended to a signature, is not merely descriptio personalis, but in- 
dicates prima facie, the property of a principal. 

A depositor who has received in his bank account credit to 
which he was not entitled must restore money which the bank 
has paid him by mistake on the faith of the credit. 


U. S. Life Ins. Co. vs. Guarantee Trust &c. Co, 
Rep’d Jour’l, p. 440. 
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§ 79. Lire.—Effect of Company's Insolvency on Contract with.— 
The dissolution of a company through insolvency and its pas- 
sage into a receiver’s hands before the expiration of a contract 
which it has made with an agent precludes the agent from re- 
covering from the receiver the portion of his salary due for the 
unexpired time, or from claiming damages for breach of contract. 


Citing and discussing Jones vs. Knowles, 30 Me., 402; People vs. Nat. 
Trust Co., 82 N. Y., 283; Melville vs. De Wolf, 4 E. & B., 844; Yelland’s 
Case, L. R., 4 Eq., 350; Clarke’s Case, L. R., 7 Eq., 350 ; Logan’s Case, 
L. R., 9 Eq., 149; McClure’s Case, L. R.,5 Ch. App., 737 ; Dean Gilbert’s 
Case, Law Jour., 41 Eq. (N. S.), 476; Shaw vs. Republic Life Ins, Co., 63 
N. Y., 292, 293 ; James vs. Burchell, 82 N. Y., 113; Attorney-General vs, 
Security Life Ins. Co., 78 N. Y., 115. 


People vs. Globe Life Ins. Co. 
Rep’d Jour’l, p. 426. 


MEASURE OF DAMAGES. 


§ 80. Fire.—Admissibility of Evidence.—In an action to re- 
cover insurance on a stock of merchandise destroyed by fire, 
when the value of the goods is attempted to be proven by the 
plaintiff from memory only, the testimony of a drayman who was 
familiar with the stock, and heard plaintiff about the time of the 
fire say that he had about $500 worth of stock only, is admissible 
in behalf of the defendant company, and its exclusion will au- 
thorize a reversal of the judgment and a new trial. 

Livings vs. Home Mutual Ins. Co. 

Rep’d Jour’l, p. 335. 


MORTGAGEE. 


§ 81. Fire.—Efect of Assignment.—Construction of Policy.— 
Measure of Damages.—The policy was transferred by indorse- 
ment, with consent of company, to mortgagees as collateral se- 
curity. It stipulated among other things that where the mort- 
gage is specially insured, the insurance should not be affected 
by any change of use without the knowledge of insured, but 
that the company should have the option of paying to the in- 
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sured “either such proportion of the sum insured as the damage 
by fire to the premises mortgaged or charged shall bear to their 
value immediately before the fire, etc.” Held, that the assign- 
ment was in effect an insurance of the mortgagee. Held, that 
the term “ premises mortgaged ” referred to the building insured 
in the policy, and the value of the land could not be included in 
estimating the proportionate loss for which the insurer was to 
pay. 

Western Ins. Co. vs. Cropper, 8 Casey, 351 ; Commonwealth Ins. Co. vs. 
Berger et al., 6 Wright, 292 ; Ins. Co. vs. O’Malley, 1 Norris 400; Hoffman 
vs. Aitna Ins. Co., 32 N. Y¥., 405; Dow vs. Hope Ins. Co.,*1$Hale Sup. Ct., 
174; Riggan vs. Patapsco Ins. Co , 7 Harr & J. (Md.), 279. 

Teutonia F’. Ins. Co. vs. Mund. 

Rep’d Jour’l, p. 417. 


MUTUAL COMPANY. 


§ 82. Firz— What Constitutes Sufficient Notice of Assessment 
Sent through the Mail.—The charter of a mutual insurance com- 


pany made the non-payment of assessments within a fixed 
period a cause of forfeiture. In a case in which this period 
had been exceeded and the assessments not paid, an affidavit 
of loss admitted that the notice of assessment had been re- 
ceived shortly after it was sent; but the affidavit was filled out 
by the agent of the company, and thé insured was not led to 
suppose that the company intended to rely on the provision 
for forfeiture, or that the date of receiving the notice was of 
any importance. Held, that in an action on the policy he was 
not estopped by the recital in his affidavit from showing that, 
although the notice was taken from the post-office soon after 
it was sent, it had not been delivered to him until long after- 
wards, The charter of a mutual insurance company provided 
that members should be notified of assessments by circular or 
verbally, and that if they did not pay within a fixed time they 
_would forfeit protection through their policy. Held, that such 
a personal liability could not attach from merely mailing the 
notice, if it was not actually received. 


Castner vs. Farmers’ Mut, F. Ins. Co. 
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OTHER INSURANCE. 


" § 83. Fire.—Evidence of Waiver under Imperfect Pleadings.— 
Plaintiff brought suit on a fire insurance policy that contained a 
provision that the policy should be void if there was any other 
insurance, unless the consent of the insurance company was in- 
dorsed on the policy. Defendant pleaded breach of this condi- 
tion, and plaintiff failed to reply. Held, under the provisions of 
section 2,665 of the code, a reply was necessary, and that in its 
absence evidence of a waiver of the conditions of the policy was 
not admissible. 


Zwick vs. Phoenix Ins. Co. 
Rep’d Jour’l, p. 464. Towa 8. C. 


PROOFS OF LOSS. 


§ 84. Frre.— What are Sufficient and in Time.—A effected a 
policy of insurance against fire upon his house and the person- 
alty therein, which policy contained, inter alia, a clause provid- 
ing that persons sustaining a loss should forthwith give notice 
thereof in writing to the company, and as soon thereafter as 
possible render a particular account of such loss, signed and 
sworn to by them. A total loss having occurred under the 
policy, the local agents, at A’s request, at once notified the com- 
pany. About a month later a special agent of the company 
inspected the ruins, and got from A a statement under oath of 
the origin of the fire and the extent of the loss. A month later 
still criminal proceedings were, at the instance of the company, 
instituted against A on the charge of having himself set fire 
to his house. These terminated in A’s acquittal. Afterwards, 
three months having elapsed since the fire, A forwarded to the 
company proofs of loss, which were returned to him as unsatis- 
factory, but accompanied by proper blanks, which he was re- 
quested to fill out and transmit. He did so, and received a 
letter in reply from the general adjuster of the company, ac- 
knowledging their receipt. Suit being subsequently brought by 
A against the company upon the policy, the court left it to the 
jury to say whether proofs of loss were made as soon as possi- 
ble under all the circumstances of the case, and a verdict was 
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rendered to the plaintiff. Held, that the company could not 
complain of this instruction, as it was more favorable than they 
were entitled to. 

Semble, that as far as the house was concerned, the loss being 
total, the original notice sent by the agents was of itself a suf- 
ficient compliance with the terms of the policy without other or 
further statement of loss, but alia as to personalty. Moreover, 
the facts of the case showed an unqualified acceptance by the 
company of the proofs of loss, and that the court might have so ° 
instructed the jury. 


Lycoming Mutual Ins, Oo. vs. Schollenberger, 8 Wr., 250; Farmers’ Mu- 
tual Ins. Co, of Schuylkill County, vs. Moyer, 1 Outerbridge, 441. 


Whether the sworn statement obtained from A by the special 
agent of the company as to the origin of the fire and the extent 
of loss was a sufficient compliance with the provisions of the policy 
as to the proofs of loss without more, not decided. 


Home Ins. Co. vs. Davis. 
Rep’d Jour’l, p. 449, 


RISK. 


§ 85. Firr.—ZJncrease of from Improper Use of Stove-—Usmg 
a stove in a room that has no chimney does not release an insur- 
ance company from liability to pay a loss by fire resulting there- 
from, if the premises are not within corporate limits, or if the 
charter or by-laws of the company do not furnish a basis for re- 
fusing to pay. 


Castner vs. Farmers’ Mut. Ins. Co. 


TITLE. 


§ 86. Lirr.—- To Policy Procured for Benefit of Wife.—Ef- 
fect of Assignment by the Husband.—A life policy is personal 
property under the statutes of Indiana. A policy procured by 
the husband for the benefit of the wife is the separate property 
of the wife, notwithstanding the application was made and the 
premiums were paid by the husband. Personal property so ac-. 
quired by the wife in Indiana descends to her heirs-at-law, an 
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undivided one third going to her husband in case of her intes- 
tacy, subject to the rights of her administrator, for the payment 
of debts and expenses. Payment of premiums by the husband 
or any other party after the death of the wife does not affect the 
ownership. 

Huston vs. Merrifield, 51 Ind., 24; Wilburn vs. Wilburn, 83 Ind., 55; 
Bliss on Life Ins., 2d ed., sec. 318 ; Kelly vs. Gaylor, 40 Com., 343 ; Chapin 
vs. Fellows, 36 Conn., 113 ; Chittenden vs. Pheonix Mut. Life Ins. Co., 41 
Mich., 442 ; Connecticut Mut. Life Ins. Co. vs. Burroughs, 34 Conn., 305 ; 
Pupper et al. vs. Union Mut. Life Ins. Co., 7 Robt., 155 ; Ricker vs. Char- 
ter Oak Life$Ins. Co., 27 Minn., 193. 


Where such a policy has been assigned by the husband, the 
assignee is entitled only to the interest of the husband, together 
with such premium and interest as the assignee may have paid. 

Harley vs. Heist. 

Bep’d Jour’l, p. 433. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF IOWA. 


Appeal from Cherokee District Court. 


AMERICAN INS. CO. 
v8. 


STRATTON. 


A promissory note for premiums on school Lewmar * and signed by a person 


as director, does not relieve him from personal liability. The fact that the 
policy was issued to the school district does not establish the liability of the 
latter, or show that the director did not intend to bind himself personally. 


Held, that the premiums constituted a sufficient consideration for the note. 


The Iowa statute legalizing all contracts made by school officers for insurance 
of school buildings does not relieve from personal obligations on such 
notes. 


Action upon promissory notes. Judgment for plaintiff. Defend- 
ant appeals. 


Beck, J. 
The action is upon several promissory notes, all in the following 
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language, except variances as to amounts and numbers of the poli- 
cies :— 


“For value received in policy No. 138,181, dated the day of 
, 18—, issued by the American Insurance Compary of Chicago, 
Illinois, we promise to pay the said company the sum of seven dollars 
and ninety-nine cents on the first day of July, 1874, and seven dol- 
lars and ninety-nine cents on the first day of July, 1875, and seven 
dollars and ninety-nine cents on the first day of July, 1876, and seven 
dollars on the first day of July, 1877, without interest. 
“Emory Goopricu, President, 
“ J. A. Crowruer, Secretary, 
* Ex1as Stratton, Director.” 


The answer alleges that the notes were given by the officers of a 
school district, upon a note of the board of directors, for the premiums 
upon policies of insurance on the schoolhouses of the district ; that 
they were received by plaintiffs as the obligation of the district, and 
the policies were issued thereon and were parts of the same transac- 
tions, and that defendant was known to plaintiff to be direetor of the 
district. The answer alleges that there was no consideration paid by 
plaintiff to defendant for the notes, and avers that they are without 
consideration. A demurrer to the answer was sustained, and, de- 
fendant standing upon his pleading, judgment was entered for 
plaintiff. 

This case falls within the rule of Wing vs. Glick, 56 Iowa, 473 
[S. C., 9 N. ¥. Rep., 384]. The notes in suit do not appear from 
anything upon their face to be the contract of the school district. 
The description added to the names of the makers of the note is not 
sufficient to show that it is not their individual contract. Nor does 
the recitation of the number of the policy have that effect. It is not 
an unusual thing for an individual to give his note for a consideration 
moving to another. The fact that the policy was issued to the school 
district does not establish the liability of the district for the premium, 
or show that defendant did not intend to bind himself personally for 
the premiums. The case is distinguishable from Lacy vs. Dubuque 
Lumber Co., 43 Iowa, 510, upon the facts. 

The allegation of want of consideration is to be considered in con- 
nection with the facts alleged in the answer, which show that the 
notes were executed for the premiums upon the insurance of the 
schoolhouses. Indeed, the language setting up this defense is to the 
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effect that no consideration moved from the plaintiffs to defendants, 
It does not deny that premiums constituted the consideration of the 
notes. 

Counsel for defendant insist that under chapter 3, Acts Nineteenth 
General Assembly, the notes are valid obligations against the school 
district. This statute legalizes all contracts made by school officers 
for insurance of school buildings, as well as all warrants, orders, and 
other evidence of indebtedness issued therefor. But it does not 
reach this case. It doesnot provide that personal obligations like the 
notes in suit shall be regarded as the obligations of the school dis- 
trict and the obligors shall be relieved from liability thereon. This 
the statute should attempt to do, in order to be applicable to the 
case. The question would then arise involving the validity of such a 
statute. 

In our opinion the District Court correctly ruled sustaining the de- 
murrer to plaintift’s petition and in rendering judgment for plaintiff. 

Affirmed. 





SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Schuylkill County. 


THE SUNBURY FIRE INS. CO. 
vs, 


HUMBLE.* 


When the insured was deceived by the agent as to the financial standing of 
the company, the agent in town having perhaps been deceived by the com- 
pany, the latter having accepted the risk, cannot repudiate the fraud and 
retain the benefit of the contract, no matter what the powers of the 


agent. 


James W. Ryon and Wiis A. Marr, Esos., for Plaintiff in 
Error. 

M. M. L’Vertz, G. R. Karroner, A. P. Spinney and Joun W. 
Ryon, Esgs., for Defendant in Error. 


Paxson, J. 


The evidence referred to in the first assignment of error was offered 
for the purpose of showing that the representations made by Mr. 
Price, in the preceding January, were made by and with the author- 
ity of the plaintiff company, and assented to by it as correct. We 
think the learned judge was right in admitting it. There was 
abundant evidence to show that the company was a fraud from its 
inception, and there was ample evidence to submit to the jury that 
it deceived its agents as to its financial condition, in order that they 
in turn might deceive innocent parties who desired to insure their 
property. In this connection it is proper to say that it matters little 
~“¥ Decision rendered October 2,188...=°2°2= ~~ ~~~ SSS 
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what were the powers of the agent who made the fraudulent repre- 
sentations by means of which the defendant was induced to take his 
policy, nor whether the agent himself believed them to be true. The 
company having accepted the policy is affected with any fraud on the 
part of the person in obtaining it. In other words, it cannot repudi- 
ate the fraud and yet retain the benefit of the contract. It takes it 
cum onere. This is familiar law. See Jones vs. The National Build- 
ing Association, 13 Norris, 215, and authorities there cited. The re- 
maining questions in the case need not be discussed at length. 

The court could not properly say to the jury, as requested by the 
plaintiff's second point, that Garner’s statement that the company 
had a paid-up capital of $200,000 could not have deceived or injured 
the defendant. This was not a question of law, but a question of 
fact, and was properly submitted to the jury. The reason given by 
the company in support of its position is so remarkable, that I in- 
sert it here without comment. It is, “ because the Act of 1870 creat- 
ing acapital stock for this company provided it should be exclusive- 
ly invested in real estate, and that the stockholders should have the 
first lien upon the same, and hence, this real estate was not applicable 
to the payment of fire losses.” 

No errors are perceived either in the answers to points or in the 
general charge, and the questions of the cancellation of the policy 
and the legality of the assessments were submitted to the jury under 
proper instructions. 

Judgment affirmed. 





SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of York County. 


SPANGLER 
vs, 


THE PENNSYLVANIA MUTUAL AID SOCIETY.* 


Insurance.—Construction of Act of April 8, 1868.—Suit may be brought in the 
county where the subject of the risk insured against was domiciled or lo- 
cated, and the summons may be served on the company in any other county 
of the Commonwealth in the manner provided by the original Act of April 
24, 1857. 


The action is covenant, brought on the second day of August, 
1881, to 41 October Term, 1881, on a certificate of membership is- 
sued by, and under the corporate seal of defendant in error, return- 
able on the first Monday of September, 1881. The precipe directed 
the summons to be directed to the sheriff of Dauphin Co., Pa., where 
the defendant in error had its home office. The summons was sent 
to said sheriff, who made the following return : “1881, August 8th, 
served personally on W. 8S. Rutherford, President, and J. F. Eaton, 
Secretary, of the Pennsylvania Mutual Aid Society, defendant, and 
gave to each of them a true and attested copy of this writ, and made 
known the contents. So answers A. Reel, Sheriff. Sworn and af- 
firmed before me. E. B. Mitchell, Prothonotary Court of Common 
Pleas of Dauphin County.” Immediately after said service, Messrs. 
Cochran and Hay appeared “ de bene esse for the purpose of moving 


* Opinion rendered October 4, 1882, From Legal Intelligence, 
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to set aside service of summons in this case.” August 24, 1881, narr 
and copy of policy of insurance in suit, etc., filed. On the 9th of 
September, 1881, the following petition under the corporate seal of 
the defendant was filed :-— 


To the Honorable the Judges of the said Court :— 


The petition of J. F. Eaton respectfully represents that he is secre- 
tary of the above-named defendant ; that said defendant is a corpora- 
tion created for beneficial and protective purposes, and according to 
terms of charter located at Harrisburg, in the County of Dauphin, 
Penn.; that said defendant, as your petitioner is advised and claims, 
is not a life insurance company, within the meaning of the statute 
regulating service of process upon such companies, but that said de- 
fendant can be served with process only under the statutes regulat- 
ing service of process upon corporations generally, that the sum- 
mons in this case has not been served in accordance with said stat- 
utes. He therefore asks that a rule be granted to show cause why 
the service of the said summons should not be set aside and vacated, 
and he will ever pray, etc. J. F. Eaton. 

Sworn to and subscribed before me this 8th day of September, 
1881. 


S. W. Fiemme, Notary Public. 


On this the court granted a rule to show cause why service of sum- 
mons should not be set aside, returnable the second Monday of 
October, 1881. At the December Argument Court said rule was 
argued, and on December 19th, 1881, the rule to show cause why 
service of summons should not be set aside was made absolute. By 
the Court. Thereupon an alias summons was issued to No. 70 Jan- 
uary Term, 1882, and served upon the local and duly authorized 
agents of the defendant in error in York. A motion was entered to 


set aside this service, and upon the argument of the motion the rule 
was made absolute. 


E. W. Spanater and W. C. Cuapman, Esgs, for Plaintiff in Error. 
Messrs. Cocuran & Hay, for Defendant in Error. 


Srerrett, J. 
The single question involved in this contention is the construction 
of the supplement of April 8th, 1868, declaring that all provisions of 
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the Act of April 24, 1857, relating to insurance companies, shall ap- 
ply to life and accident insurance companies. The same question 
was before us in Quinn vs. The Fidelity Beneficial Society, 39 Legal 
Intelligencer, p. 467. Itis there held that suit may be brought in 
the county where the subject of the risk insured against was domiciled 
or located, and the summons may be served on the company in any 
other county of the Commonwealth, in the manner provided by the 
original act. It appears by the declaration that the insurance was 
effected in York County, and Elizabeth Schlagenhaft, the subject of 
the risk, died there. The court of that county therefore had juris- 
diction of the cause of action, and there was error in setting aside 
the service of the summons. 
Decree reversed and procedendo awarded. 





Teutonia Fire Ins. Co. vs. Mund. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas, No. 4, of Philadelphia County. 


TEUTONIA FIRE INS. Co., Plaintiffs in 
Error, 


v8. 


PHILIP MUND er at, To THE USE oF ALEx- 
ANDER Bipp.e, er AL., Guarpians, Defend- 
ants in Error.* 


The policy was transferred by| indorsement, with ‘consent of company, to 
mortgagees as collateral security. It stipulated among other things that 
where a mortgage is specifically insured, the insurance should not be af- 
fected by any change of use without the knowledge of insured, but that 
the company should have the option of paying to the insured ‘either such 
proportion of the sum insured as the damage by fire to the premises mort- 
gaged or charged shall bear to their value immediately before the fire, etc.” 


Held, that the assignment was in effect an insurance of the mortgagee. 


Held, that the term ‘ premises mortgaged” referred tothe building insured in 
the policy, and the value of the land could not be included in estimating 
the proportionate loss for which the insurer, was to pay. 


Judgment affirmed. 

A policy of insurance was dated January 7, 1875, issued by the in- 
surance company to Philip Mund et al., for $5,000, upon a three- 
story hotel building, with three-story stone back building, in the 
28th ward of the city of Philadelphia. On May 17, 1875, Mund et 
al., assigned, with the consent of the company, the policy to Biddle 
et al., mortgagees, as collateral security to a mortgage for a much 
larger amount, and which covered the insured premises and the ad- 
jacent farm. The policy provided that no breach of or non-compli- 
ance with the conditions thereof by the owner of the building, with- 
out the knowledge of the assignee, should avoid the insurance, sodar 


| Decision rendered February 26, 1883. 
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as the interest of the latter therein was concerned, but that in all 
such cases, upon any loss, the company should have the option of 
paying to the insured “ either such proportion of the sum insured as 
the damage by fire to the premises mortgaged or charged should 
bear to their value immediately before the fire, but not exceeding 
such value,” or else the full amount of said mortgage debt. The 
buildings insured were afterwards, during the life of the policy, 
totally destroyed by fire, and it was alleged that the owners had 
erected upon the premises, contrary to the conditions of the pol- 
icy, and without the knowledge of the mortgagee, a gasoline ma- 
chine, and kept a barrel of gasoline stored on the premises for 
the manufacture of gas. 

Held, That the company were bound to pay to the mortgagees the 
full amount of the policy, and not merely the proportion which the 
damage by fire bore to the full value of the mortgaged premises, in- 
cluding the ground and adjacent farm. 

Indemnity is the real object and purpose of all insurance, and the 
contract is to be construed liberally to that end; and when two inter- 
pretations, equally fair, may be given, that which gives the greater 
indemnity shall prevail. 


Covenant, upon policy of insurance against fire for $5,000 upon. 
three-story hotel building, with three-story stone back building, in the 
28th ward of the city of Philadelphia. The policy was issued Janu- 
ary 7, 1875,to the owners, Mund and Albrecht, who, May 17, 1875, as- 
signed their interest in the policy to Biddle and Hutchinson, guardians, 
as collateral security for a mortgage given by said owners to said 
guardians for a much larger amount than the policy. This mort- 
gage covered the buildings and the adjacent farm. 

The assignment was duly approved by the company. The build- 
ing insured was totally destroyed by fire, September 3, 1876; and 
February 5, 1877, the mortgaged premises were sold at sheriff's sale, 
ander proceedings upon the mortgage, and a larger amount than 
$5,000 remained unsatisfied by the sale, and unpaid. This action 
was brought by the original insurers to the use of their mortgagees 
for the full amount of the policy. 

The company pleaded that the policy had become void by rea- 
son of the erection, April 1, 1876, without permission by the com- 
p&ny, of a gasoline machine, and the storage of gasoline for mak- 


ing gas by means thereof, upon the insured premises—acts which 
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increased the risk, and were prohibited by the terms of the policy. 
To this the plaintiffs below replied that they ought not to be 
barred, because of the following clauses in the policy, to wit :— 


V. “ Where a policy issued to the owner of a building shall be 
duly assigned to the holder of a mortgage or ground rent thereon 
as collateral security, no subsequent breach of, or non-compliance 
with these conditions by the owner of the building, without the 
knowledge of such assignee, shall avoid the insurance, so far as the 
interest in the latter therein shall be concerned; but in case of any 
such subsequent breach or non-compliance, the insurance shall 
thenceforth stand in all respects as though originally effected on such 
mortgage or ground rent specifically, and be subject to all the stipu- 
lations and provisions contained in condition IV. of this policy.” 


IV. “ Where a ground rent, mortgage or other lien on real estate 
is specifically insured, such insurance shall not be affected by any 
sale or change of occupation or use of the premises mortgaged or 
charged, without the knowledge of the insured, though the risk may 
be thereby increased, provided, that the insured shall, within thirty 


days after he shall be informed of any such sale or change of oc- 
cupation or use, give due notice thereof to this company. In all 
such cases, upon any loss, the company shall have the option of pay- 
ing to the insured, either such proportion of the sum insured as the 
damage by fire to the premises mortgaged or charged, ‘sha'l bear t» their 
value immediately before the fire, but not exceeding such value, or 
else the full amount of such lien or mortgage debt or the princi- 
pal of such ground rent, in which latter case this company shall be 
entitled to require an assignment of such ground rent, mortgage or 
other lien, in due form, together with a declaration by the owner of 
the ground, or, if the same cannot be obtained, then other sufficient 
evidence that he has no defense or offset thereto. All such insur- 
ances shall be subject to the express condition that a marketable title 
can be shown to the premises, and that the mortgage, lien or ground 
rent is the first lien or incumbrance thereon, unless otherwise ex- 
pressed in this policy.” 


They averred that the mortgagees were not aware of the fact of 
the introduction of the gasoline machine, or of the’storage of the 
gasoline, etc., and claimed that the company, never having required 
an assignment of the mortgage, and the mortgaged premises being 
insufficient to pay the debt, were liable to pay “ the proportion which 
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the damage by fire to said premises mortgaged and insured bore to 
the value thereof immediately before the fire, which damage being a 
total one, and the insured premises being worth much more than the 
amount of the mortgage, amounted to a large sum, to wit, the sum 
of $10,000.” 

The company rejoined that they were bound to pay only the pro- 
portion of $5,000, which the damage by fire to the premises mort- 
gaged or charged bore to the value immediately before the fire, 
averring that this was as $5,000 to $25,000, the value of the en- 
tire mortgaged premises; and they paid into court the sum of 
$1,000, with interest, for which alone they admitted their liability. 

The plaintiffs demurred on the ground that the rejoinder did 
not aver the value of so much of the mortgaged premises as was 
insured at the time of the fire, but averred an immaterial fact, 
to wit, the value of the whole mortgaged premises at the time of 
the fire. 

The sole question was the construction under the facts submitted 
by the pleadings, of that portion of clause IV. of the policy which is 
italicized, supra. 

The court below entered judgment for the plaintiffs on the de- 
murrer. The company took this writ, assigning for error the enter- 
ing of judgment. 


Henry M. Decuerr and Ricuarp C. McMorrriz, Esqs., for 
Plaintiffs in Error. 


Joun G. Jounson, Esq., for Defendants in Error. 


Referred to Smith vs. Columbia Ins. Co., 17 Pa. St. Rep., 253; 
Harper vs. N. Y. Ins. Co., 22 N. Y., 441; Hoffman vs. Autna Ins. Co., 
35 id., 412. 


Crark, J. 


The whole contention here arises upon the construction of a sin- 
gle clause in the policy of insurance, upon which suit is brought; 
the policy is fully set out in the declaration, and the question is 
brought before the court by the demurrer to the defendant's re- 
oinder, 

The whole controversy is upon the construction of that clause, in 
the fourth condition, above cited. The appellants contend that the 
value of the entire premises mortgaged, including the land as well 
as the buildings insured, is the subject whose value is to be taken 
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with the loss by fire, in order to ascertain the proportionate part of 
the sum insured, payable under the policy. The appellees contend 
that the value of the premises described in the body of the policy, 
that is to say, the buildings, not including the ground, is the subject 
of value, to be taken with the loss, in order to ascertain the propor- 
tion. 

Both parties assumed the damage by the fire to be the numerator 
in the fraction of the loss, which the appellants should bear, but, as 
the denominator, the appellants set down the value of the premises 
described in the mortgage, and the appellees the value of the 
‘premises described in the policy. 

The contract, when first made, was between the assurers and the 
owners ; it was made to cover their losses, if the risks were not 
changed or the loss not caused by them. If the conditions of the 
policy had been kept, the extent of the loss and the amount of the 
indemnity were the only factors in the problem of the assurers’ 
liability. By the transfer to the mortgagees, however, the contract 
was thenceforth to stand, in all respects, as though originally effected 
on the mortgage ; the measure of liability is therefore necessarily 
dependent upon another and different method of computation. The 
mortgage, which is the subject of insurance, may not, for years, be 
liable to foreclosure, an exact present ascertainment of loss may be 
impracticable, and, although the security be depreciated by the fire, 
non constat that there may be any ultimate loss to the mortgagee, as 
his margin may have been large enough to cover his debt. But the 
mortgagee has a right to support that margin and maintain the 
amplitude of his security, to provide against any contingency, or 
even apprehension of loss. 

What, therefore, are we to understand by “ the premises mortgaged 
or charged ” in the fourth condition of the policy ? 

The word “ premises” in an instrument of writing implies a refer- 
ence to previous matter contained therein, and concerning which 
something is proposed. In this instance the previous subject-matter 
of the contract is the insurance of a three-story hotel building, with 
three-story back building situate, etc., no lot of ground is mentioned 
or described, in connection with buildings, which could by any 
reasonable intendment be embraced in the “ premises.” When these 
premises are spoken of as having become the subject of a mortgage, 
they would be properly referred to as the “premises mortgaged ;” 
these words may therefore mean the whole of the premises covered 

y the mortgage or merely such of the premises as were covered 
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by the policy,—the premises insured. If there be doubt in view of 
of the general tenor of an instrument of writing, whether the words 
used therein are to be taken in an enlarged or restricted sense, all 
other things being equal, that construction should be taken which is 
most beneficial.to the promise. This rule of construction is perhaps 
especially applicable to the construction of policies of insurance, the 
provisions and conditions of which are, as admitted in the argument, 
prepared by the assurers themselves, and their advisers, persons 
thoroughly conversant with the principles and practice of insurance, 
with the utmost deliberation, “every word being weighed and every 
contingency debated,” and, thus prepared and executed and delivered 
to the assured, who ordinarily have no part intheir preparation. There- 
fore in Western Ins. Co. vs. Cropper, 8 Casey, 351, it is held “that if 
an exception in a policy be capable of two interpretations, equally 
reasonable, that must be adopted which is most favorable to the as- 
sured, for the language is that of the insurer.” This principle is ap- 
proved and recognized in Commonwealth Ins. Co. vs. Berger, et al., 
6 Wright, 292; Insurance Co. vs. O’Malley, 1 Norris, 400. To the 
same effect is Hoffman vs. AXtna Fire Ins. Co., 32 N. Y., 405, where 
it was held that no rule in the interpretation of a policy is more fully 
established, or more imperative and controlling, than that which de- 
clares that in all cases it must be liberally construed in favor of the 
insured, so as not to defeat, without a plain necessity, his claim to 
the indemnity, which, in making the insurance, it was his object to 
secure. When the words are, without violence, susceptible of two in- 
terpretations, that which will sustain his claim and cover the loss 
must in preference be adopted. 

Another rule of construction, equally well known, is that the words 
of an agreement are to be applied to the subject-matter about 
which the parties are contracting at the time. The matter in hand 
is always presumed to be in the mind and thoughts of the speaker, 
though his words seem to admit of a larger sense and therefore the 
generality of words used shall be restrained by the particular oc- 
easion. Words should not be taken in their broadest import when 
they are equally appropriate in a sense limited to the object the 
parties had in view. 

Hoffman vs. Aitna Ins. Co., supra. 

“ All words,” says Lord Bacon, “ whether they be in deeds or in 
statutes, or otherwise, if they be general, and not express and pre- 
cise, shall be restrained unto the fitness of the matter and the per- 
son.” Bacon’s Law Maxims, Reg., 10. The realty, being exempt 
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from casualty by fire, was presumably not in contemplation of the 
parties, in the act of insurance, and this presumption is somewha 
strengthened by the terms used in the fifth condition of the policy, 
viz. :— 

“ When a policy issued to the owner of a building shall be duly 
assigned to the holder of a mortgage, or ground rent thereon, as 
collateral security, no subsequent breach of, or non-compliance with, 
these conditions by the owners of the building, &c.” 

Whilst, perhaps a mortgage might not be properly spoken of as 
being upon a building, yet as the antecedent use of the word 
“ premises” clearly refers to the building alone, the peculiarity of the 
language employed, in the clause quoted, seems so throw some light 
upon what was contemplated by the parties in the use of the term 
“premises mortgaged.” 

Indemnity is the real object and purpose of all insurance; that is 
what the assured bargains for and what the insurer intends to pro- 
vide. 

Says Phillips (Phillips on Insurance, §124), “The predominant 
intention of the parties in a contract of insurance is indemnity, and 
this is to be kept in view and favored in putting a construction upon 
the policy.” 

In May on Insurance, §174, the learned author says: “It was 
early held with special reference to contracts of marine insurance 
that the strictum jus or opus juris is not to be laid hold on, but they 
are to be construed largely for the benefit of trade and for the as- 
sured. Tierney vs. Ethrington, 1 Burr, 341, a rule which, under 
different form of expression, has obtained with reference to all kinds 
of insurance to the present day. Having indemnity for its object, 
the contract is to be construed liberally to that end, and it is pre- 
sumably the intention of the insurer that the insured shall under- 
stand that in case of loss he is to be protected to the full extent 
which any fair interpretation will give. Dow vs. Hope Ins. Co., 1 
Hale Sup. Ct., 174; Riggin vs. Patapsco Ins. Co., 7 Harr & J. (Md.), 
279. The spirit of the rule is that when two interpretations, equal- 
ly fair, may be given, that which gives the greater indemnity shall 
prevail. 

To afford, say any reasonable indemnity in any given case, the 
amount of the insurance money payable would, or should, bear 
some proportion to the value of that which was lost, and against the 
loss of which the contract was made. It would seem absurd to es- 
timate the loss upon any other basis. The value of the land, or any 
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other matter, not the subject of the insurance, unless expressly 
made material by the contract, would seem to be unimportant in the 
estimate. Ifthe mortgagee desired to indemnify himself against the 
loss of the buildings, to maintain the margin of his security, why 
should the value of the land affect the verdict? What principle of 
indemnity against the loss of buildings could involve an inquiry as 
to the price of the land? The contracts of those who engage in 
the business of general insurance, with a fixed form of policy, 
should be construed, if the language of the contract is reasonably 
susceptible of such construction, so as to afford a scheme for calcu- 
lating a proportion, which will produce uniform results upon some 
general principle or rule of indemnity. An experiment with a few 
hypothetical cases, wrought outJaccording to appellant’s scheme of 
proportion, will fully illustrate the fact that the results are not uni- 
form, are agreeable to no general rule of indemnity, do not preserve 
any relative proportion between the mortgage debt and the security, 
and, in some cases, indemnity is impossible. 

On the other hand, it would seem proper that the damages sus- 
tained from the fire, and the value of the mortgaged premises in- 
sured, before the fire, should be the terms of a proportion, which 
will determine the amount of the insurance money payable in any 
given case. It was against the loss of the buildings the insurance 
was taken, and the proportion which the injury bears to their 
value gives such a ratio of the insurance money which the assurer 
should contribute to the loss as is consistent with the purpose of 
indemnity. This scheme gives uniform, consistent and just results, 
preserves approximately the relative proportion of the mortgage 
debt and security, and gives the assured a measure of indemnity 
corresponding with the purpose of his contract. 

Where the buildings are insured to their full value, and the loss is 
total, in that case only can the assurer be held for the full amount; 
but if the defendant company made such a contract, they should com- 
ply with its terms. 

It is objected, however, that without any increased consideration the 
assurers are thus held to insure against the very class of risks which 
their policy was especially conditioned against; that by the assignment 
of the policy as collateral, they are subjected to greater hazard and in- 
creased risk, and receive no proportionate consideration therefor. It 
will be observed, however, that the transfer is made with the consent 
of the company, the increased risks are voluntarily accepted, new 
rights and new duties accrue to and are assumed by both parties; the 
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duty of notice is enjoined upon the mortgagees perhaps to afford 
opportunity for cancellation. Mund & Albrecht are eliminated 
from the contract, and its provisions subsist between other parties, 
under new terms and conditions, the measure of damages is ma- 
terially changed; the right to an assignment of the mortgage is 
stupulated for, and thus, in some cases, full indemnification against 
loss is secured. We are of opinion that the words of the con- 
tract already referred to may be reasonably taken, either in an en- 
larged or restricted sense, and that inasmuch as the more limited 
sense gives a construction to the policy more beneficial to the assured, 
appropriate to the subject-matter of the contract and in accord with 
all its remaining provisions, producing in the largest variety of cases 
uniform results, consistent with the purpose of the instrument, the 
contract should be thus construed, and especially so as it appears that 
no injustice is thereby done to the assurers. 

We are, therefore, constrained to construe the clause under consid- 
eration, “the premises mortgaged or charged,” to embrace only the 
premises mortgaged, which were insured—and therefore we find no 
error in the judgment of the court below. 


The judgment was therefore affirmed. 





COURT OF APPEALS OF NEW YORK. 


PEOPLE 
vs. 


GLOBE MUTUAL LIFE INS. CO. 


The dissolution of a company through insolvency and its passage into a re- 
ceiver’s hands before the expiration of a contract which it has made with 
an agent precludes the agent from recovering from the receiver the portion 
of his salary due for the unexpired time, or from claiming damages for 
breach of contract. 


Epwin C. James, for Appellant. 
Gro. W. Winaate, for Receiver. 
Joun C. Keetor, Deputy Attorney-General. 


Fincn, J 


There was no breach of the contract between Mix and the insur- 
ance company by either of the parties. It was in process of continued 
performance according to its terms, and was unbroken at the moment 
when the injunction order was served. That operated upon both 
parties at the same instant, and perpetuated the then existing rights 
and conditions. Before its service the company had done nothing to 
prevent performance, and we must assume was both ready and able 
to perform. It had done no act which amounted to a refusal, or 
which made it unable to carry out its contract. For aught that ap- 

. pears, it would have done so, if let alone. But it was not permitted 
to perform. The State, by the injunction order, operating alike upon 
the company and its agents, paralyzed the action of both the contract- 
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ing parties, so that neither could perform or put the other in the 
wrong. Thereupon the company could not refuse, and did not refuse. 
To put it in wrong, and make it liable for a breach, required action 
on the part of Mix. As a condition precedent he was bound to show 
both ability and readiness to perform on his part. Shaw vs. Republic 
Life Ins. Co., 69 N. Y., 292, 293; James vs. Burchell, 82 N. Y., 113. 
He could do neither. Performance by him had become illegal. It 
would have been a criminal contempt, and possibly a misdemeanor. 
There could be neither readiness nor ability to do the forbidden and 
unlawful acts. Jones vs. Knowles, 30 Me., 402. So that from the 
necessity of the case, as there was no breach on either side before 
the injunction, so there could be none after. What had happened 
was a dissolution of the contract by the sovereign power of the State, 
rendering performance on either side impossible. And this result 
was within the contemplation of the parties, and must be deemed an 
unexpressed condition of their agreement. 

One party was a corporation. It drew its vitality from the grant 
of the State, and could only live by its permission. It existed with- 
in certain defined limitations, and must die whenever its creator so 
willed. The general agent who contracted with it did so with knowl- 
edge of the statutory conditions, and these must be deemed to have 
permeated the agreement and constituted elements of the obligation. 
Attorney-General vs. Security Life Ins. Co., 78 N. ¥., 115. Then, 
too, the subject-matter of the contract was that of skilled personal 
services to be rendered by one and received by the other. It wasin- 
herent in the bargain that a substituted service would not answer. 
The company were not bound to accept another’s performance in- 
stead of the chosen agent’s, nor was he in turn bound to work for 
some other master. The contract, in its own nature, was dependent 
upon the continued life of both parties. With the natural death of 
one or the corporate death of the other, the contract must inevitably 
end ; so that in its own inherent nature, by the unexpressed condi- 
tions, subject to which it was made, and by the decree enjoining both 
parties at the same moment from further performance,' the contract 
was terminated and no breach existed. 

It is easy to see how the situation of Mix differs from that of the 
policy-holders. We held in the Security case that the latter were 
creditors, and stood upon a breach of their contract ; but that breach 
was not the dissolution of the company. It antedated such dissolu- 
tion, and was the prior cause, of which the latter was the conse- 
quence. The reserve required by law was essential to the safety of 
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the policy-holders. A covenant to maintain it was implied in every 
contract of insurance. That covenant the company broke by its own 
neglect, for which it alone was assumed to be responsible. The State 
found these contracts broken, and for that reason interfered, and 
when its decree of dissolution came, it had to deal with broken eon- 
tracts, and treated them asit found them. The same distinction ex- 
plains the English cases which were commended to our careful at- 
tention. Yelland’s Case, L. R., 4 Eq., 350 ; Clarke’s Case, L. R., 7 
Kq., 350 ; Logan’s Case, L. R., 9 Eq., 149 ; McClure’s Case, L. R., 5 
Ch. App., 737 ; Dean Gilbert’s Case, Law Jour., 41 Eq. (N. S.), 476. 
In all of them the companies stopped payment before any interven- 
tion of the law, and this being done by open and public notice, 
amounted to a voluntary refusal of performance, and, therefore, a 
breach of contract, established before the winding-up orders were 
made and the liquidators appointed. 

When the court interfered it found broken contracts and a liability 
for a breach already existing, and dealt with what it found. It did 
not itself break what was already broken. Still another class of cases 
are obviously different. People vs. National Trust Co., 82 N. Y., 283. 
They are such as affect property rights and survive the death of the 
parties. Performance can be made by assignees or successors, and 
nothing in the essence of the agreement depends upon the life of the 
parties, or forbids its complete execution by others. And in all of 
the cases thus cited there was no incapacity affecting both parties 
alike. The one suing for a breach was free, so far as he was con- 
cerned, to offer performance, and had the necessary ability. He 
could thus put his adversary in the wrong, while here the same blow, 
at the same instant, stopped performance on both sides, and made it 
illegal on the part of either. 

But exactly at this point the learned counsel for the appellant in- 
terposes a proposition which presents a difficulty. Practically con- 
ceding most that we have said, he insists that the contract is only dis- 
solved when its destruction comes from an outside and independent 
force, operating separately, and not occasioned, directly, or indirect- 
ly, by the act or omission of the party pleading it as an excuse. In 
other words, such party must be innocent and blameless in respect 
to the vis major which dissolves the contract, and if not so, cannot 
plead as an excuse what practically is his own fault and act. And 
our attention is directed to this feature as characterizing the cases in 
which the agreements were held to have been ended. They are 
grouped in the appellant’s points, and need not be repeated. He 
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has stated their purport correctly. In all of them, both parties were 
innocent of and blameless for the outside and independent agency 
which dissolved the contract. And the argument is now pressed 
that, in the present case, the company was not only not blameless for 
its dissolution, but that it resulted from its own acts or omissions—was 
directly caused by them, and, therefore, such dissolution must be 
deemed its own act, which it cannot plead as an excuse. This leads 
to the inquiry whether the company was so the responsible cause of 
the action of the State as to make the dissolution its own act. 

The answer is that no such fact is shown, nor is it a necessary in- 
ference from the facts which do appear. The judgment of dissolution 
is not here. We only know from the stipulation of the parties that 
the company was organized under chapter 902 of the laws of 1869, 
and that the superintendent of insurance made the certificate pro- 
vided for in section 7 of said act, and the attorney-general thereupon 
commenced the action for dissolution. 

The superintendent probably acted because the company’s reserve 
had fallen below the lawful and safe level. Perhaps we ought to pre- 
sume as much as that, but if so, the result may have happened from 
causes beyond the company’s control and without its fault. It was 
its duty to invest the reserve and keep it interest-bearing. It may 
have done so with entire prudence at the time, and in strict accord- 
ance with the law, and then all values have so shrunk and dwindled 
from commercial causes as to have impaired the reserve. In such 
case the dissolution would have come from outside and foreign forces, 
operating independently and both beyond control. If it be said the 
company was still the indirect cause of the dissolution, since it made 
the investments and failed to repair and strengthen them to the legal 
limit, the answer may be that it could not do it. The rule must not 
be pushed to an extreme. Thus, in the case of the sailor having a 
running contract for service with the shipowner, and sent home bya 
naval court as a witness against the captain for shooting one of the 
crew, and unable to return to the ship after the trial, and whose con- 
tract was held to be dissolved, Melville vs. DeWolf, 4 E. & B., 844, 
similar suggestions might have been made, it could have been said 
that it was his duty to return to the ship, but that such return had 
become impossible without his fault or that of the shipowner was 
held sufficient. Then too, it could have been argued that if the sailor 
had not been present at and seen the murder, which was his volun- 
tary act, and which he might have avoided, the law would not have 
sent him home, Of course nobody thought of pushing the rule to 
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such an extreme; nor must it be done here. The sailor was not 
bound to foresee that his innocent and blameless presence at the 
scene of the murder would involve a dissolution of his contract 
through the intervention of the law ; nor the company that its in- 
vestments honestly and prudently made would shrink beyond repair, 
and bring down a dissolution by the State. If in such case, in some 
sense, such dissolution may be deemed the act of the company, in a 
similar sense and through the same mode of reasoning, we might in 
asimilar case of master aud servant, trace the death of the former to 
his own negligence in eating, drinking or exposure to heat or cold, 
and so determine his non-performance to be inexcusable and to draw 
after it damages for a breach. As it is thus evident that a man may 
be, in some sense, the occasion or even the indirect cause of his own 
death, and in the same sense blamable for it, without its being, in a 
legal sense and considered as a vis major, his own act ; so a corpora- 
tion may be said, through the conduct of its officers, to have in some 
sort occasioned its own corporate death, while yet it would remain 
true that its dissolution by the independent force of the State would 
be not its own act—not at all the product of its own volition—and 
not a breach by it of its contracts previously unbroken. Especially 
is this true as between the company and its own officers contracting 
with it. One of these may be innocent himself of any wrongful act 
or neglect, and yet it is inherent in the nature of his contract that he 
takes the risk of such act or neglect on the part of the other officers 
as may tend, under the law, to produce a dissolution, if such disso- 
lution in fact occurs. That possibility entered into his contract when 
mude, and belonged to it as an inevitable condition ; for its complete 
performance depended upon the corporate life, and that under the 
law upon the fulfillment of the law’s conditions. In the event of such 
corporate death, the motive of the State or the ground of its act is 
wholly immaterial. Its risk was upon the contractor, whatever its 
cause or occasion, or however it may have been provoked or induced 
it must be deemed the act of the State and not of the corporate body 

And it is the independent act of the State ; for althougli the reserve 
may have fallen below the prescribed level, a dissolution is not the 
necessary consequence. That may follow or may not follow. The 
superintendent of insurance may make the certificate which sets the 
law in motion or may withhold it. The matter lies within his sole 
discretion and control. He may act or not, as he chooses ; but if he 
does, it is his act and not the company’s—dependent wholly on his 
volition and not on that of the corporation—an independent agency 
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guided by its own motives, and not the act of the company produc- 
ing its own death. If it be asked where this doctrine leaves the pol- 
icy-holders, and their claims for breach of contract, the answer is 
twofold. Where the dissolution follows an impaired reserve, their 
contracts, as we have already said, were broken by the company be- 
fore the State interposed. But their rights go much deeper than 
that. For while in the Security case we put those rights upon the 
ground of breach of contract, we did not at all decide that there was 
no other. If the State had dissolved this company while its contracts 
with the policy-holders were entirely unbroken, and by an exercise of 
sovereign power founded upon motives of public policy, we should 
still recognize aud enforce the rights of policy-holders on a different 
ground. The assets to be distributed would be the reserve, or so 
much of it as remained. That reserve, as we showed in the Security 
case, is made up of the excess of premiums paid by the policy-holders 
in the earlier years of their policies beyond the real cost of insurance, 
to enable them to be carried in later years when the risk should be 
greater. Practically, therefore, at the date of dissolution, the reserve 
represents the earnings of the policies and the contributions of the 
policy-holders, And as in the case of contracts for personal services 
dissolved without fault by death or the act of the law, the contract 
is apportioned and the servant entitled to his several earnings to the 
date of dissolution, so the policy-holders would be entitled to the 
just earnings of their policies to the same date, and have an un- 
doubted equity upon the assets. What they paid in excess and in 
advance was held by the company to some extent as their trusteé and 
for their benefit, and when it is dissolved they have a claim upon the 
assets in the nature of an equitable ownership, which gives them a 
right beyond that of mere creditors seeking damages for a breach of 
contract. To make and carry out contracts of insurance is the very 
object of the corporation and the sole purpose of and excuse for its 
existence. The State gives it life for that end, and takes it away 
when the result is not reached. It watches it during life to see that 
it fulfils the purpose for which it was created, and buries it when that 
purpose fails. And as the creation of the company, and in its super- 
vision and control, the rights of the policy-holders and their safety 
are the paramount consideration, so they remain paramount when 
corporate death is inflicted. 
The blow is struck in their interest, and their equitable claim upon 
the assets is evident and strong. In distributing such assets a court 
of equity may and must give heed to equitable considerations, The 
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claimant is not suing the company at law, for the corporation is 
dead. He comes in collision with the policy-holders in equity ; and 
while he is found to have not even a just debt for damages because 
of his relation to the company and the nature of his contract, and, 
therefore, no shadow of an equity against the assets, the policy- 
holders resisting his claim are protected by an equity not to be over- 
looked or disregarded. 

Other considerations of very serious import were adverted to by 
the courts below which we need not here discuss. What has been 
said sufficiently indicates our opinion. No error was committed: in 
rejecting the claim of the general agent. The order should be 
affirmed. 

All concur. 





Harley, Adm’r, vs. Heist 


SUPREME COURT OF INDIANA. 


Appealed from Kosciusko County Court. 


GEORGE W. HARLEY, Avw’s erc., 


vs. 


HENRY HEIST.* 


A life policy is personal property under the statutes of Indiana. 


A policy procured by the husband for the benefit of the wife is the separate 
property of the wife, notwithstanding the application was made and the 
premiums were paid by the husband. 


Personal property so acquired by the wife in Indiana descends to her heirs-at- 
law, an undivided one third going to her husband in case of her intestacy, 


subject to the rights of her administrator, for the payment of debts and 
expenses. 


Payment of premiums by the husband or any other party after the death of 
the wife does not affect the ownership. 


Where such a policy has been assigned by the husband, the assignee is entitled 
only to the interest of the husband, together with such premium and inter- 
est as the assignee may have paid. 


Oxps & Ficxaroos, for Appellant. 
Frazer & Frazer, for Appellee. 


Zouiav, J. 

The record in this case presents in different forms the following 
material facts :-— 

On the 1st day of February, 1867, in consideration of the payment 
of a premium of $70.20, by David Snyder, and the same amount 
thereafter to be paid annually, the Connecticut Mutual Life Insur- 
ance Company executed and delivered to said David Snyder a policy 
of insurance upon his life, in which it agreed to pay $2,000, upon due 

Decision rendered February, 1883, ; . 7 : 
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proof of his death. ‘That portion of the policy which is material to 
the parties in this controversy is as follows: “And the said com- 
pany do hereby promise and agree, with the said assured, his heirs, 
executors and administrators and assigns, well and truly to pay or 
cause to be paid, at the city of Hartford, the said sum insured to the 
said assured, his executors, administrators or assigns, within ninety 
days after due notice and proof of the death of the said David 
Snyder, for the benefit of and payable to Wilhelmina R. Snyder, 
wife of the said David Snyder, deducting therefrom all notes 
taken for premiums, unpaid at that date. And it is hereby 
conditioned and agreed that if at any time after these premiums 
have been paid on this policy, it shall be surrendered while 
yet in force, the company will issue a paid-up non-forfeiture policy 
therefor, for such an amount as the then present value of this policy 
would purchase as a single premium.” 

The wife, Wilhelmina, died intestate in December, 1869, and left 
surviving her, her husband, David, and their two minor children. 
On the 20th day of February, 1871, said David Snyder being in- 
debted to appellee, assigned the policy to him by indorsing upon it the 
following :— 


* CotumBia City, February 20, 1871. 
“For value received, [herewith assign my interest to the within 
policy to Henry Heist. Davip Syyper.” 


In the month of November, 1874, David Snyder died intestate. 
Up to the time of the assignment and delivery of the policy to ap- 
pellee, said David Snyder paid the premium as stipulated for in the 
policy. After the assignment appellee paid the premium, viz.: On 
the 24th day of January, 1872, $48.70 ; on the 24th day of January, 
1873, $46.20, and on the 24th day of January, 1874, $46.55. 

In 1875, after appellant had been appointed administrator of the 
estate of said Wilhelmina, the insurance company filed its complaint 
in the Whitley C. C. against the parties to this cause, asking that 
they be required to set up their respective claims to the policy and 
the money due thereon. 

After appellee had filed his answer and cross complaint, the insur- 
ance company, by agreement of the parties and an order of the 
court, paid to the clerk $1,909.73, being the amount due on the 
policy, less an unpaid premium note and interest on the same, amount- 
ing in all to $127.68. We are not informed by whom this note was 
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executed. After this, the venue was changed to the Kosciusko C. C. 
In that court appellant filed his answer and cross complaint, to each 
paragraph of which, except the general denial, a demurrer by appel- 
lee was sustained and appellant excepted. The cause was then sub- 
mitted to the court, and after the findings of fact and conclusions of 
law on the same, a judgment was rendered, giving to appellee the 
full amount of money so paid over by the insurance company, the 
same not exceeding the amount of the premium paid by him with 
interest and the amount due him from Snyder, for which the policy 
was assigned. From this judgment appellant appeals. Was the 
policy the personal property of the wife, Wilhelmina, in such sense 
that upon her death it went to her heirs-at-law, as a part of the es- 
tate ; or was it upon her death the property of the husband, so that 
his assignment transferred the legal title to the same to appellee ? 
This is the important question presented by the record, the deter- 
mination of which counsel agree will be decisive of the controversy. 

That the policy was personal property under our statute, 2 R.S. 
1876, p. 314, we think there can be no question. In consideration of 
the payment of the annual premium, it contained a definite and fixed 
promise to pay a definite and fixed amount of money upon the hap- 
pening of an event which was uncertain in nothing except the time 
at which it might occur. 

Such a policy of insurance is a chose in action, governed by the 
same principles applicable to other agreements, involving pecuniary 
obligations. Bliss on Life Ins., 2d Ed., p. 546. Huston Adumr. v. 
Merryfield Admr., 51 Ind. 24. The policy in this case, by its terms, 
was executed for the benefit of the wife, and upon a fair construction 
was payable to her and not to the personal representatives of the 
husband. By the procurement of the husband the wife became the 
owner of the policy and entitled to collect the amount that might 
become due on the same, upon the death of the husband. 

Had the wife procured the policy to be issued, and paid the pre- 
miums, no one could doubt as to the ownership of the policy, and 
the right to collect the money due thereon. Weare unable to see in 
this case why there should be any difference in the ownership and 
title of the po'icy by reason of the application having been made, 
and premiums paid by the husband. Had the policy been made 
payable to the husband, he doubtless might have given it to the 
wife, and by proper indorsement thereon conveyed to her the legal 
title to the same. 

In such case it would have become her separate property by gift 
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from her husband. And so, too, he had the legal right in the first 
instance to make the application, pay the premiums, and have the 
policy made payable to the wife for her benefit, and thus vest in her 
the legal title and ownership of the policy as her separate property. 
The title and ownership of the policy being vested in the wife, by gift 
from the husband, it was her separate property to be disposed of 
under the statute, which provides that the personal property of the 
wife, acquired during coveture by descent, devise or gift, shall remain 
her own separate property, to the same extent and under the same 
rules as her real estate so remains, and on her death before the hus- 
band, shall be distributed in the same manner as her real estate 
descends, and is apportioned under the same circumstances. (1. 
R.S., 1876, p. 412, R.S., 1881, Sec. 2488.) Personal property thus 
acquired by the wife, upon her death descends to her heirs-at-law, 
as does her real estate except for the purpose of paying debts and 
cost of administration. The title rests in the administrator, if one 
be appointed. In this case, the policy of insurance upon the death 
of the wife, Wilhelmina, descended to her heirs-at-law, the undi- 
vided one third to the husband, Daniel Snyder, and the other two 
thirds to the minor children, subject to the rights of appellant, as the 
administrator of the estate, who for the purpose of paying debts and 
cost of the administration has the right to collect the money due 
upon the policy to the exclusion of all others. If there had been no 
need of administration, and no administrator had been appointed, 
the heirs-at-law of the wife might have collected the money sub- 
ject to the right of the administrator, the husband had the right 
to assign him interest in the policy, as he did to the appellee. 
Upon such assignment appellee became the owner of and entitled 
on distribution to one third of the amount due upon the policy, 
after the payment of debts and costs of administration. We have 
carefully examined the cases cited by the learned counsel on either 
side, besides many others, and while there is some conflict, the con- 
clusions reached by us in this case are in accord with the decided 
weight of the authorities. In the case of Huston, admr. v. Merri- 
field, admr. 51 Ind. 24, the contest was between the administrators 
of the husband and the surviving wife. The wife had taken out 
a policy upon the life of the husband payable to herself, in case 
of her death to her children. The premiums were paid by the 
wife. She died before the husband and without children. The 
case was disposed of as though the policy had contained no clause 
in relation to children, After deciding that the poiicy was a chose 
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in action, the court say: If the policy is a chose, in action 
it is personal property, which at the death of the party holding 
and owning it, would rest in the heirs of such person subject 
to the payment of debts. That the amount of the policy 
is not payable until the death of life insured, can make no dif- 
erence. In the case of Pence, admr. vs. Makepeace, 65 Ind., 345; 
the question arose between the administrator of the assignee of a 
policy of life insurance and the widow of the insured. The husband 
had procured a policy of insurance upon his life payable to his 
wife, and paid the premiums during the life-time of the husband. 
The policy was assigned as collateral security, and the assignee, 
before the death of the husband, paid three annual premiums. 
After the death of the husband and on the trial of the cause, in 
relation to the money due on the policy, the wife denied that she 
joined with her husband in the assignment of the policy. The 
court before had instructed the jury that the policy being payable 
to the wife, rested in her alone the absolute ownership of it, and 
that it could not be assigned or transferred to anyone by her 
husband, or any other person without her authority. This instruc- 
tion was held by this court to express the law correctly. See to the 
same effect Wilburn vs. Wilburn, 83 Ind., 55 ; and authorities cited. 
In Bliss on Life Ins., 2d Ed., Sec. 318, the author says: We appre- 
hend the general rule to be that a policy and the money to become 
due under it, belongs the moment it is issued, to the person or per- 
sons named in it as the beneficiary or beneficiaries, and that there is 
no power in the person procuring the insurance by act of his, by deed 
or will, to transfer to any other person the interest of the person 
named. An irrevocable trust is created. * * * The legal repre- 
sentatives of the insured have no claim upon the money, and cannot 
maintain an action therefore, if it is expressed to be for the benefit of 
some one else.” 

In the case of Kelly vs. Gaylor, 40 Conn., 343, a husband had 
taken a policy upon the life of his wife payable to himself, or in case 
of his death before the wife, to his children. He died before the 
wife and without children, held that at his death he had a vested in- 
terest in the policy, and by his will it went to the wife. See also 
Chapin vs. Fellows, 36 Conn., 113 ; Chittenden vs. Phoenix Mut. Life 
Ins. Co. vs. 41 Mich., 442 ; Connecticut Mut. Life Ins. Co. vs. Bur- 
roughs, 34, Conn. 305 ; Pupper et al., vs..The Union Mut. Life Ins. 
Co., 7 Robt. 155. 

It is maintained by the learned counsel for appellee, that Snyder 
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having paid the premiums, had the right after the death of the wife 
to omit the payment and thus let the policy forfeit, and that to avoid 
this loss he had the right to change the beneficiary or constitute him- 
self such by the assignment. 

If the policy was personal property and the title thereto was 
vested inthe wife, we are unable to understand how the husband, by 
any act of his, without the consent of the beneficiary, could change 
the ownership. The property under the statute passed at once upon 
the death of the wife to her heirs-at-law, and the husband had no 
more control over it than before her death. True, he could not have 
been compelled to pay the premiums, or provide for the payment, 
but having paid them by himself and his assignee, the policy did not 
lapse, and the title to and ownership of the same did not change. 

In the same edition of Bliss, alone quoted from Sec, 337, the author 
says : “ When the policy designated a person to whom the insurance 
money is to be paid, the person who procures the insurance and who 
continues to pay the premiums, has no authority by will or deed to 
change the designation or title to the money. He is under no obli- 
gation to continue to pay the premiums, unless he has covenanted so 
to do, but if does so, the person assignably designated in the policy 
will derive the benefit. The change of description can only be made 
by the person originally designated, and therefore all such persons 
must concur in the change. If the policy is for the benefit of a 
woman and her children, the children as well as the woman must 
concur.” In the case of Chapin vs. Fellows, 36 Conn., 132, a policy 
was issued upon the life of the husband payable to the wife, or in 
case of her death to her children. The wife died before the husband. 
After her death the husband surrendered the policy and took another 
for the same amount, the same date, and the same premium, but 
payable to himself. He paid one year’s premiums and died insolvent. 
In a contest between the children and the husband’s creditors, it 
was held that the husband had no right without the consent of the 
children thus to surrender the old policy and take the new one paya- 
ble to himself, and that the children were entitled to the amount due 
on the latter policy. In the case of Ricken vs. The Charter Oak Life 
Ins. Co., 27 Minn., 193, the husband had procured a policy of insur- 
ance upon his life, payable to his wife, or in case of her death, to his 
children. After the death of the wife and a re-marriage, he surrender- 
ing the original policy, and a new one was issued in its place as a 
substitute therefore, bearing the same date and containing the same 
terms and conditions except-a provision that it should inure to the 
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sole use and separate benefit of the second wife. Held that the hus- 
band had no right to thus change the policy without the consent of 
the children, and that they were entitled to the avails of the new 
policy as against the second wife. It is said by counsel that these 
decisions were made under peculiar statutes, and are therefore not 
authority in this State. It will be found upon examination that these 
statutes, where they exist, give to married women no greater rights 
in policies, or the avails of policies, upon the lives of their husbands 
than they have under the laws of this State except that in some of the 
States no claim of fraud can be made by creditors if the annual pre- 
miums paid by the husband do not exceed certain amounts. It is 
said, further, that to deny to the husband, who has paid the pre- 
miums, the right to dispose of the policy to his own use, after the 
death of the wife, imposes upon him a hardship and wrong. A suf- 
ficient answer to this is, if he wishes to retain to himself the control 
and ownership of the policy in such case, he may so provide in the 
policy. It was to avoid this so-called wrong that the Wisconsin 
Court has held that the person procuring the policy may dispose of 
it without the consent of his nominee. Such a view, we think, is not 
consistent with legal principles, is in conflict with former ruling of 
this Court and against the weight of authorities in the other States. 

The appellee having in good faith paid the premiums since the 
assignment of is entitled to have the amount so paid with interest at 
six per cent refunded to him out of the money paid over by the in- 
surance company. 

It follows from the conclusion we have reached, that the court 
below was in error in rendering judgment for appellee and its rulings 
upon demurrers to pleadings. The judgment is therefore reversed 
at the cost of the appellee (with instructions to the court below to 
overrule appellee’s demurrer to the Ist, 2d, 4th, 5th, and 6th para- 
graphs of appellant's answer and cross complaint to sustain the demur 
to the answer and cross complaint, and proceed in accordance with 
this opinion). ; 





. SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas No. 4, Philadelphia County. 


UNITED STATES LIFE INS. CO. (Defendants 
Below), Plaintiffs in Error. 
vs. 


GUARANTEE TRUST ann SAFE DEPOSIT 
CO. (Plaintiffs Below), Defendants in Error. 


The agent of a New York insurance company opened a deposit account with a 
trust company in Philadelphia, the checks upon which he signed in his own 
name, with the addition of the word ‘‘ Manager,” the signature book show- 
ing also the name of the insurance company and the number of its local 
office. Remittances with statements were made semi-monthly by checks on 
this deposit to the order of B, the manager and superintendent of the mid- 
dle department of the company, who had special authority to indorse for de- 
posit to his own credit in the bank in which he kept his individual account, 
all checks drawn to the order of the company. 


All the deposits made by C, except in two instances, were collections made by 
him for his company. In October, 1880, C failed to remit on the 1st of the 
month, and on the 6th B’s deputy called on him to ascertain the cause of the 
delay, andwasinformed that he had that day remitted two checks to B in set- 
tlement. These checks were dated that day, drawn to the order of the insur- 
ance company on the account opened by C. B telegraphed the trust company 
that the money on deposit in this account belonged to the insurance company, 
and to refuse payment of C’s checks until seen by the deputy superintend- 
ent, who, later in the same day, obtaining $60 from C’s clerk, deposited it 
to the account of C in the trust company, presented the cheks, and re- 
ceived in payment two checks of similar amounts, dated October 7, drawn 
by the trust company upon a Philadelphia bank to the order of the insur- 
ance company. These last checks were deposited October 8 to the credit of 
B, in the New York bank where he kept his individual account, and were 
paid by the Philadelphia bank on the 9th. On October 5, C had deposited 
to his account with the trust company, and received credit therefor as cash, 
a check of D, drawn on B individually, for $887.50, to the order of C indi- 
vidually, and so indorsed by him, and also as ‘‘Manager.’’ The trust com- 
pany the same day deposited it for collection in bank, and it was forward- 
ed to the bank’s correspondent in New York. The check was presented on 
the 6th, payment refused, and protest duly made, notice of which was mailed 
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on the 7th, received by the Philadelphia bank on the 8th, who the same day 
gave notice of it to the trust company, and to the Philadelphia office of the 
insurance company. D was an agentof the insurance company in B’s office, 
and, in fact, kept no deposit account there, but was in the habit of drawing 
checks on B individually, and placing money in the hands of one of B’s 
office boys to pay them when presented. This practice had continued fora 
long time, and D placed high numbers on his checks to create an impres- 
sion that he had a large bank account. The check in question was given 
in exchange for C’s of like amount, which was never presented or paid. 

Held, That the trust company were entitled to recover from the insurance 
company the amount of D's check, either as representing an overdraft of 
their account kept in the name of C, ‘ Manager,” or as having been in- 
dorsed by them. 

That the surety on C’s bond to the insurance company was not discharged. 


That the trust company could follow and reclaim collections made for it so 
long as their identity could be established, and that equity would not per- 
mit a confusion or mixture of moneys to defeat the right of the owner. 


That recovery in such cases depends not on the character of the account, but 
on the title to the peculiar deposit, which, if made out, will prevail even 
against creditors of an agent, after a deposit to his own credit, to his own 
private account. 


The word “‘ Manager,” or any similar designation appended to a signature, is 
not merely descriptio personalis, but indicates prima facie, the property of a 
principal. 

A depositor who has received in his bank account credit to which he was not 
entitled must restore money which the bank has paid him by mistake on 
the faith of the credit. 


Action on the case by the Guarantee Trust Co. to recover amount 
of a draft or check drawn September, 20, 1880, in Philadelphia, on 
H. W. Baldwin, New York, by 8. L. Dinkelspiel, to order of and in- 
dorsed by J. M. Chapman, for $887.50, protested for non-payment. 

By agreement of the parties, the case was submitted to Samuel 
Dickson, Esq., as Referee, who reported the following facts :— 

1. The United States Life Insurance Company, a corporation of 
the State of New York, entered into an agreement January 29, 1877, 
with H. W. Baldwin (the drawee of the draft in suit), of the city of 
New York, as manager and superintendent of the middle department 
of the company, and gave him special authority, by letter of attorney, 
to indorse for deposit in the Merchants’ Bank, of New York City, all 
checks drawn to the order of the company, and to draw out the same 
from time to time. 

2. Baldwin’s office and the home office of the company were in 
different buildings, and no account was kept at the home office of the 
details of business transacted by sub-agents in the middle depart- 
ment. In settling his accounts with the company, Baldwin handed 
in the reports of sub-agents as vouchers. 

3. As contemplated by the agreement with Baldwin, the company 
entered into a further agreement with Chapman, January 25, 1879 
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by which he was appointed general agent in Eastern Pennsylvania, 
for the purpose of procuring insurance and securing applicants there- 
for. Chapman, under this agreement, was to conduct his business 
and corresondence with the company through Baldwin, as superin- 
tendent of their middle department. A certificate was duly issued by 
the Insurance Commissioner of Pennsylvania to Chapman, that he 
was duly authorized to transact business as agent of the company. 

4. By the agreement with Chapman, all moneys or securities re- 
ceived or collected for or on behalf of the company should, while 
held by him, be held as a fiduciary trust, and kept separate and dis- 
tinct, and not mixed with his own or any other funds or securities, 
and not used for any personal use or purpose whatever, but held, re- 
ported upon, and transmitted to the company according to its in- 
struction. 

He was further to keep full and accurate accounts of all trans- 
actions for account of the company, and “when so directed by the 
president, would, at the close of each day’s business, deposit all 
moneys or securities received or collected for said company to the 
credit of said company, in such bank as should be designated by 
the president; and when so directed by the president, send on each 
day by mail, to such office as shall be designated by the president, 
a statement of the amount and character of the funds and securi- 
ties so deposited to the credit of the company.” 

It was further provided that he had “no authority on behalf of 
said company to make, alter, or discharge any contract, nor waive 
any forfeiture, nor incur any debt or liability against said company.” 

5. Chapman gave a bond of indemnity to the company with surety 
in $5,000, dated April 19, 1879. 

6. No bank was designated as a depository by the president; but 
August 20, 1879, Chapman opened an account with the Guarantee 
Trust Company, the plaintiff, and made the following entry in their 
signature book : 

Signature. By which partner. Place of business. Business. 
J. M. Chapman, Manager......U. S. Life Ins. Co... .504 Walnut St 

7. At the address given, the insurance company, defendants, had 
an office with the usual signs. The correspondence was conducted 
upon the usual printed letter-headings, the office was apparently the 
office of the company, and the business there transacted was con- 
ducted as the business of the company. 

8. Except in two or three instances, all the deposits made with the 
trust company, plaintiffs, in the account above mentioned, were 
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collections made for the insurance company, and on the Ist and 
15th of every month Chapman remitted a check to Baldwin, 
drawn to the order of the company, in settlement of his semi- 
monthly account; and these checks were indorsed in the name of 
the company by Baldwin, for deposit to its credit. 

9. In October, 1880, Chapman failed to remit on the 1st of the 
month, and on the 6th one Caniff, employed by Baldwin in his 
office as his deputy, came over to Philadelphia to ascertain the 
cause of the delay. He was told by Chapman that he had already 
remitted, on that day, two checks in settlement of his account. 

10. Caniff returned to New York the same evening, having tele- 
graphed Baldwin to meet him at his office the next morning at seven 
o’clock. The meeting was held accordingly, and on the opening of 
the morning’s mail it was found that the two checks had been sent 
by Chapman, dated Philadelphia, Oct. 6, 1880, upon the Guarantee 
Trust Co., plaintiffs, to the order of insurance company, defendants, 
one for $318.50, and the other for $706.36. These checks were after- 
wards indorsed “U.S. Life Ins. Co., J. H. Caniff, Dep. Supt. Mid. 
Dept.” Thereupon a telegram was sent to the Guarantee Trust Co.: 
“J. M. Chapman is manager of our office in Philadelphia, and, as 
manager, has account with you; and his deposit with you is money 
belonging to this company. Please refuse to pay his checks until 
our deputy superintendent, Caniff, sees you at twelve o’clock to- 
day.” Also another telegram to Elsaser, a clerk in Chapman’s office : 
“Go to Guarantee Trust Company, and as Chapman’s account is kept 
as our manager, and as the money therein belongs to this company, 
instruct and request them to refuse to pay on his checks till Mr. Can- 
iff arrives in Philadelphia at twelve o’clock.” Both telegrams were 
signed by “ Baldwin, Supt. Mid. Dept.” 

Both telegrams were promptly delivered, and Elsaser delivered his 
to the treasurer of the Guarantee Trust Company. 

11. The same day, about noon, Caniff reached Philadelphia, and 
presented the checks to the Guarantee Company, and asked whether 
they were good, and, if so, that they might be certified. One of the 
checks did not have the word “ Manager” appended to the signa- 
ture of Chapman, and the treasurer of the Guarantee Company de- 
clined any answer till this was corrected. Caniff took the check to 
Chapman, who appended the word “Manager” to his signature. 
Caniff returned with the checks to the Guarantee Company, and 
presented them, when he was told by the treasurer that it would re- 
quire a deposit of $60 to make the two checks good. Caniff then 
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obtained this amount from Elsaser, made the deposit, and received 
from the Guarantee Company two checks—one for $706.36 and the 
other for $318.50—-upon the National Bank of the Republic, Phila- 
delphia, each dated October 7, 1880, in favor of the insurance com- 
pany, and subsequently indorsed “for deposit Middle Department, 
U. 8. Life Ins. Co., J. H. Caniff, Deputy Supt.” 

12. Caniff returned with these checks the same day to New York 
and deposited them on the 8th to Baldwin’s credit in the Merchants’ 
Bank for collection, and they were paid by the National Bank of the 
Republic on the 9th. 


13. In making the indorsement and deposit, Caniff was acting 
under the power of attorney to Baldwin of February 21, 1877, and 
the checks only went through Baldwin's bank, without the officers of 
the company, whose account was kept in another bank, knowing 
anything of the circumstances. 


14. On Oct. 5, 1880, Chapman had deposited to his said account 
in the Guarantee Company a draft of Dinkelspiel on Baldwin in- 
dividually for $887.50 to the order of Chapman individually, and 
indorsed by him individually and also as “Manager.” This check 
was credited to his account as above, as cash, and deposited the 
same day by the Guarantee Company for collection in the National 
Bank of the Republic, by which bank it was forwarded to its cor- 
respondent in New York, and payment having been refused the 
next day upon presentation, the check was duly protested, and the 
protest mailed from New York on the 7th, received by the National 
Bank of the Republic on the 8th, and same day notice of protest 
given to the Guarantee Company, and also to the office of the insur- 
ance company, 504 Walnut Street. This notice of protest was, ac- 
cording to usage in New York City, sent and received in time to 
charge the indorsers. 


15. Dinkelspiel was an agent of the company in Baldwin’s office, 
having a written contract with the company, but no connection with 
the home office, and his designation was “a solicitor of insurance.” 
He used printed checks drawn on Baldwin, and the one deposited 
by Chapman was numbered 1,260 ; in fact Dinkelspiel kept no de- 
posit with Baldwin, but was in the habit of getting bank notes and 
leaving them with one of Baldwin’s office boys, to pay the checks 
when presented. This had been a long-continued practice, and 
the numbering of his checks was commenced at 1,200, so that the 
high numbers might create the impression of a large bank account. 
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The check No. 1,260, was given to Chapman as an exchange check 
and Chapman’s own check was never presented or paid. 

Upon this state of facts, the Guarantee Trust Company claimed to 
recover the amount of the overdraft upon them from the insurance 
company, upon the ground that the account of Chapman was really 
the insurance company’s account, and that Caniff, Baldwin and 
Chapman, in making the deposit and receiving the payment, were 
acting within the scope of their authority as agents, and that if the 
account was that of the corporation of which they were agents, then 
the Guarantee Trust Company could either recover the money paid 
upou Dinkelspiel’s check, as paid under mistake of fact or hold the 
insurance company as the real indorsers thereof. It was further 
urged on behalf of the plaintiffs that, whether the real depositor or 
not, yet as between itself and its agents, the payment was demanded 
and received in that character, and the acceptance of the checks, 
drawn to its order, amounted to a ratification of the representations 
made by Baldwin and Caniff. 

The insurance company, defendants, contended that the Guarantee 
Trust Company dealt with Chapman as an individual, gave him 
credit as such, and suffered the loss from him in his individual capac- 
ity, and that Baldwin was an agent, not an officer of the insurance 
company, and as such was personally liable for collections remitted 
to him by sub-agents—that his bank account was entirely distinct 
and independent from that of the company; that Chapman was a 
sub-agent, nominated by and working under Baldwin, and that his 
bank account was individual, against which the company could assert 
no claim, and that in any event the Dinkelspiel check had been taken 
by Chapman in a private transaction, and did not represent collec- 
tions made, and that so far forth as that check was concerned the ac- 
count was that of Chapman individually. 

As matter of law, the referee held :— 

1. That the insurance company could follow and reclaim collec- 
tions made on its behalf so long as their identity could be estab- 
lished; and that equity would not permit a confusion or mixture 
of moneys to defeat the right of the owner. Bank vs. King, 57 P. 
S. Rep., 7 P. F. Smith, 202; Voight vs. Lewis, 11 Phila. Rep., 511 ; 
Knatchbull’s Appeal, 13 Chanc. Div., 696. 

2. That the recovery in such cases depends, not on the character 
of the account, but upon the title to the peculiar deposit, and if 
that is made out it will prevail, even as against the creditors of an 
agent, after a deposit to hig own credit in his own private account, 
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In the present case there was no fund on deposit, and the erroneous 
credit was given on the faith of a check which never was the prop- 
erty of the insurance company, but was borrowed by Chapman from 
Dinkelspiel, in exchange for his own. 

3. That it was therefore necessary to consider whether the account 
of Chapman with the Guarantee Trust Company, was in fact the ac- 
count of the insurance company, or if not, whether the trust compa- 
ny had the right to so regard it ; for, if it were Chapman’s account, 
then the insurance company would be entitled to retain the money. 
Stedman vs. Carstairs, 11 W. N. C., 102; Watson vs. Russell, 3 Best 
& Smith (Q. B.), 34. 


4, That the word “ manager’ 


> 


used by Chapman in opening the 
account with the Guarantee Trust Company, was not merely descrip- 
tio personalis, but indicated prima facie the property of a principal, 
and, when as in the present case the name of the latter is added, no 
question as to the ownership of the deposit can arise. 

5. That the remittances of Chapman twice a month by checks 
drawn by him as manager upon the deposit in the Guarantee Trust 
Company, to the order of the insurance company, under the author- 
ity conferred by the power of attorney, and indorsed by Baldwin in 
the name of the company and deposited to its credit, constituted no- 
tice to the company, if the question of notice was necessary to be 
considered. 

6. If there were any evidence to show that the credit was given 
to Chapman by the Guarantee Trust Company, in permitting the 
overdraft, his principal would not be liable. Bank vs. Ins. Co., 103 
U.S. Rep. (13 Otto), 783. But there was no such evidence in the 
present case, the deposit having been made in the regular course of 
Chapman’s business, in accordance with ordinary usages of banks 
and trust companies in Philadelphia, and without any special con- 
tract between Chapman and the Guarantee Trust Company. It was 
the simple case of a depositor who has received credit to which he 
was not entitled, and must, therefore, restore the money which the 
bank has paid him by mistake. Mechanics Bank vs. Earp, 4 Rawle, 
384. 

7. Even if the account with the Guarantee Trust Company be re- 
garded as actually that of Chapman himself individually, as between 
himself and the insurance company, the trust company had a right 
under the facts as found by the referee, to treat it as the account of 
the insurance company ; and the company by accepting the benefit 
of the action of their agents in claiming the deposits as belonging to 
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the company, and accepted payment in checks drawn to its order 
upon the deposit, the question of the authority of the agent is con- 
cluded. Mackay vs. Bank, Law Rep., 5 P. C., 394. 

8. The insurance company having received the advantage of the 
indorsement made to its order by its agent, Chapman, is liable to the 
plaintiff as an indorser. 

9. The surety on Chapman’s bond to the insurance company is 
not discharged. Chapman’s obligation was to faithfully account, 
and he has not so accounted, but misappropriated the money he col- 
lected for the company. 

The referee found for the plaintiffs in the full amount of the draft 
with interest. 

The insurance company, defendants, thereupon took this writ of 
error. 


KE. Coppre Mrrouettz, for Plaintiffs in Error. 


The checks on the account with the Guarantee Trust Company 
were signed “J. M. Chapman, Manager,” without further designa- 
tion. There was no notice to the insurance company that the ac- 
count was theirs. Custer vs. Bank, 9 P. S. Rep. (9 Barr), 27. 

The insurance company had no actual knowledge. Even if there 
was constructive notice to them, it was only of an account kept by 
their agent Chapman as “ manager” without further designation. 

An insurance agent is only a debtor to his company for premiums 
collected, and they cannot recover his specific deposit. Life Asso- 
ciation vs. Catlin, 37 Leg. Intel., 52; Jackson vs. Bank, 10 P. S. 
Rep. (10 Barr), 62. 

The addition of such words as “ president,” “ committee ” etc., are 
only descriptive of the person. Tassey vs. Church, 4 W. & S., 346 ; 
Pentz vs. Stanton, 10 Wendell, 271 ; DeWitt vs. Walton, 5 Selden 
(N. ¥.), 571 ; Barker vs. Ins. Co., 3 Wendell, 94 ; Miller vs. Bank, 1 
Paige, 444 ; Ulam vs. Boyd, 87 P. S. Rep. (6 Norris), 477. 

There are cases, on the other hand, to the effect that money de- 
posited by an agent, may be claimed by the equitable owner, 
whether the agency appears in the account or not. Bank vs. King, 
57 P.S. Rep. (7 P. F. S.), 202; Voight vs. Lewis, 11 Phila. Rep., 
511. 

But the broad distinction must be recognized between the right 
of an equitable owner to recover a deposit, and his liability for its 
management. Bank vs. Kearsley, Law Rep., 6 C. P., 434 ; Farhall 





448 Report of Decisions. [ June, 


vs. Farhall, Law Rep., 7 Chanc., 123 ; Bank vs. Ins. Co., 103 U. S. 
Rep. (13 Otto), 783. - 

There was no estoppel by reason of the claim to the deposit, as it 
was not acted upon. Patterson vs. Lytle, 11 P.S. Rep. (1 Jones), 53. 

It was only an overdraft on the account of Chapman, the customer 
of the trust company, for which he only is responsible. Morse on 
Banking, 378. Oddie vs. Bank, 45 N. Y. Rep., 735. 

The insurance company were holders for value of Chapman’s 
checks. There is nothing to impeach their bona fides. Bad faith 
must be expressly shown ; it is not to be presumed. Battles vs. Lau- 
denslager, 84 P. S. Rep. (3 Norris), 446 ; Bear’s Estate, 60 P. S. 
Rep. (10 P. F. 8.), 480 ; Damon vs. Bache, 55 P.S. Rep. (5 P. F. 8.), 
67 ; Stedman vs. Carstairs, 11 W. N. C., 102. 

The custom of New York found by the referee, that the notice was 
in time to charge the indorser, is improper. Stephenson vs. Dick- 
son, 24 P. S. Rep. (12 Harris), 148. 

The surety on Chapman’s bond was discharged when the checks 
on the Bank of the Republic were paid October 9, 1880. It is im- 
material where the money came from. Brandt on Suretyship, 394 ; 
the debt once paid could not be revived. Id., 390. 

The Guarantee Trust Company had the right to save themselves and 
could have done so by stopping payment of their checks on the Bank 
of the Republic. Dougherty vs. Bank, 93 P. 8. Rep. (12 Norris), 227. 

The contention is between two innocent parties upon one of whom 


the loss must fall. The negligence of one, should not operate to the 
injury of the other. 


Cuas. 8. Pancoast, for Defendants in Error. 


The account opened by Chapman with the trust company was the 
account of the insurance company and not that of Chapman individ- 
ually. Paxon vs. Sanderson, 3 Phila. Rep., 303 ; Bank vs. Jones, 
42 P. S. Rep. (6 Wr.), 536; National Bank vs. Insurance Uo., 104 
U. S. Rep. (14 Otto), 54; Bank vs. King, 57 P.S. Rep. (7 P. F.8.), 202. 

The insurance company in making the claim that the deposit ac- 
count with the trust company, was their own and not Chapman's, are 
bound by the acts and declarations of their agents, Baldwin and Can- 
iff, which they ratified by the receipt of the money. Ewell’s Evans 
on Agency, 85. 

The insurance company are liable as indorsers upo2 the indorse- 
ment of Dinkelspiel’s check by Chapman, their agent ; and they have 
sufficient notice of protest. 

Per Curiam. 

This judgment is affirmed on the able and satisfactory opinion of 
the referee. 





Home Ins. Co. vs. Davis. 


SUPREME COURT OF PENNSYLVANIA. 


May Term, 1881. 


Error to the Court of Common Pleas, of Clinton County. 


HOME INS. CO. 
vs. 


DAVIS.* 


A. effected a policy of insurance against fire upon his house and the personalty 
therein, which policy contained, inter alia, a clause providing that persons 
sustaining a loss should forthwith give notice thereof in writing to the 
company, and as soon thereafter as possible render a particular account of 
such loss, signed and sworn to by them. A total loss having occurred 
under the policy, the local agents, at A.’s request, at once notified the com- 
pany. About a month later a special agent of the company inspected the 
ruins, and got from A. a statement under oath of the origin of the fire and 
the extent of the loss. A month later still criminal proceedings were, at 
the instance of the company, instituted against A. on the charge of having 
himself set fire tohis house. These terminated in A.’s acquittal. After- 
wards, three months having elapsed since the fire, A. forwarded to the 
company proofs of loss, which were returned to him as unsatisfactory, but 
accompanied by proper blanks, which he was requested to fill out and 
transmit. He did so, and received a letter in reply from the general ad- 
juster of the company, acknowledging their receipt. Suit being subse- 
quently brought by A. against thecompany upon the policy, the court left 
it to the jury to say whether proofs of loss were made as soon as possible 
under all the circumstances of the case, and a verdict was rendered to the 
plaintiff. 

Held, that the company could not complain of this instruction, as it was more 
favorable than they were entitled to. 


Semble, that as far as the house was concerned, the loss being total, the orig- 
inal notice sent by the,agents was of itself a sufficient compliance with 


the terms of the policy without other or further statement of loss, but 
aliter as to the personalty. 


Semble, moreover, that the facts of the case showed an unqualified acceptance 


* Decision rendered June 7, 188]. From 98 Pa. State, 80, 
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by the company of the proofs of loss, and that the court might have so in- 
structed the jury. 


Whether the sworn statement obtained from A. by the special agent of the 
company as to the origin of the fire and the extent of loss was a sufficient 
compliance with the provisions of the policy as to the proofs of Icss with- 
out more, not decided. 


Debt by Thomas Davis against Home Ins. Co., of the City of New 
York, on a policy of fire insurance. 

On the trial, before Orvis, A. L. J., the following facts ap- 
peared :— 


On July 31, 1877, Thomas Davis obtained, through Chapman & 
O’Connor, local agents of the insurance company defendant, a policy 
of insurance of $1,000 upon his dwelling-house and ‘contents, situ- 
ated in Lockhaven, Pennsylvania. 

The policy contained, inter alia, the following clause:— 


“9. Persons sustaining loss or damage by fire shall forthwith 
give notice of said loss in writing to the company, and as soon 
thereafter as possible render a particular account of such loss, signed 
and sworn to by them.” 

On the night of July 7, 1878, the house and its contents were 
totally destroyed by fire. Immediately after the fire Davis had a 
conversation with Chapman, the local agent, in which the latter 
stated that he would send the company notice of the fire, and such 
a notice was in fact sent by Chapman & O’Connor, the local 
agents. 

On October 4, 1878, a sworn statement of proof of loss was for- 
warded by Davis to the home office of the company, to which the 
special agent of the company replied that it was not made out in 
due form, and could not be accepted. He inclosed blanks to be 
filled up and returned, stating that upon receipt thereof the same 
would have due attention. On December 12, 1878, amended proofs 
of loss were forwarded to and received by the company, to which 
the general adjuster replied that the same had been forwarded to 
the special agent who had the matter in charge, and if he should 
require any further information touching the loss, he would call for itin 
due time. No further communication was received by Davis from 
the company or its agents. The defendant ebjected to the admis- 
sion in evidence of the above proofs of loss on the ground that 
they were not made in time. 

Objection overruled; exception. 
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Prior to the furnishing by Davis of the first proofs of loss, viz., 
on August 15,1878, the company by its agent, Chapman, caused 
Davis to be arrested on the charge of burning his house, with in- 
tent to defraud the insurance company, on which charge he was 
tried in the Quarter Sessions, and found not guilty. 

Upon the trial of this cause the company defendant introduced 
evidence which they claimed tended to show that Davis set fire to 
the property. 

The court submitted to the jury the questions whether the proofs 
of loss were made as soon after the fire as possible under all the 
circumstances of the case, and whether the property was fraudulent- 
ly destroyed. 

Verdict and judgment for the plaintiff for $819.83. The defend- 
ant company took this writ of error, assigned for error the admis- 
sion in evidence of the proofs of loss and the submission to the 
jury of the question whether they were made in time. 


H. T. Harvey, for Plaintiff in Error. 


The condition in the policy that the insured should send pre- 


liminary notice of the fire forthwith and formal proofs of loss “as 
soon as possible” after the fire, was a condition precedent with 
which the plaintiff did not comply. He was not excused from send- 
ing the preliminary notice by the fact that the company’s local agents 
notified the company of the fire in the usual course of busi- 
ness. The fact was undisputed that no proofs of loss were for- 
warded until more than three months after the fire, and 
in such case the question whether they were forwarded as soon as 
possible, or within a reasonable time, was for the court and not for 
the jury. Bennett vs. Young, 6 Harris, 261; Smith vs. Fisher, 12 
Harris, 223; Haly vs. Brown, 5 Barr., 181; Brenger vs. Wightman, 7 
W. & S., 264; Jones vs. Wardell, 6 W. & S., 399; Leaming vs. Wise, 
23 P. F. Smith, 173; Commonwealth Ins. Co. vs. Sennett, 5 Wright, 
161; Trask vs. Ins. Co., 5 Casey, 198. It is argued that the letter of 
the special agent, objecting to the sufficiency of the proofs, and in- 
closing blanks to be filled up and returned, was a waiver of the de- 
lay. We answer, first, the authority of the agent to bind the com- 
pany was not shown; and, secondly, the doctrine of waiver is only 
applicable during the currency of the contract; after the loss, and 
after such default as would render the policy forfeited, it cannot be 
revived except by an express agreement of the insurers. Beatty vs. 
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Lycoming Ins. Co., 16 P. F. Smith, 9; Trask vs. Ins. Co., 5 Casey, 
198; Barclay vs. Weaver, 7 Harris, 401; Carroll vs. Ins. Co., 38 
Barb., 402; Mentz vs. Lancaster Fire Ins. Co., 29 P. F. Smith, 475; 
Hays & Wick vs. Lynn, 7 Watts, 524; Moore’s Executors vs. Patter- 
son, 4 Casey, 505; Union Refining Co. vs. Bushnell, 7 Norris, 89; 
Inland Ins. Co. vs. Stauffer, 9 Casey, 397. 


C. S. McCormick, for Defendant in Error. 


Gorpon, J. 

By a policy dated on the 31st of July, 1877, the defendant below, 
plaintiff in error, insured the dwelling-house of Thomas Davis, the 
plaintiff below, inthe sum of $900, and his furniture and clothes in 
the south end of the same in the further sum of $100. On the 7th 
day of July, 1878, there was a total loss of this property by fire. 
At the instance of the assured, as the jury have found, notice of the 
loss was immediately forwarded to the home office by the resident 
agent of the company, through whom the insurance had been ef- 
fected. So far as the house was concerned, the loss being totai, as 
was held in the case of the Lycoming Mutual Ins. Co. vs. Schol- 
lenberger, 8 Wr., 259, and very recently in the Farmers’ Mutual 
Ins. Co., of Schuylkill County, vs. Moyer, 1 Outerbridge, 441, this 
notice was of itself a sufficient compliance with the terms of the 
policy without other or farther statement of loss. This rule, how- 
ever, does not apply to the personal property; if, as to it, proofs of 
loss were not furnished to the company, in accordance with the 
terms of the policy, the plaintiff ought not to have been permitted 
to recover. Whether such proofs were so furnished was one of 
the questions submitted to the jury for determination, and the chief 
complaint made against the rulings of the court below has its founda- 
tion in this submission. 

The policy required that proofs of loss should be made and for- 
warded to the company as soon as possible after the happening 
of the fire by which the loss occurred. The fact was that the proofs 
thus required were not furnished until nearly three months after 
the fire. The defendant contends that this was too late, and that 
the court should so have instructed the jury. 

We agree that, without evidence explanatory of the delay, this 
contention would have irresistable force. We think, however, that 
there was such evidence, and that of a character that warranted the 
submission; that it did not account for the delay, as the jury have 





1883. ] Home Ins. Co. vs. Davis. . 453 


found. As we have before said, the policy requires the proofs of 
losses to be furnished as soon as possible after the fire, but this 
language must be construed to mean that the assured is, for this 
purpose to have a reasonable time; but what is such reasonable 
time must depend largely upon circumstances, and, as a rule, a 
question of this kind must, for its solution, be referred to a jury. 

From the conduct of the company, the jury in this case might 
well have inferred an entire waiver of these proofs, had that ques- 
tion been submitted to them; but, as it was not submitted to them, 
we can take no notice of a point of this kind, though in effect pre- 
cisely the same principles were applicable to the question raised in 
the trial of the case. 

In the Lycoming County Mutual Ins. Co. vs. Schollenberger, 
supra, the policy required proofs of loss to be made within thirty 
days from the time of the fire, but it was held that an agent author- 
ized to settle the loss might waive that requirement, and bind the 
company by the acceptance of such proofs after that time. So, in 
the Inland Ins. Co. vs. Stauffer, 9 Ca., 397, it was announced as 
sound law that such waiver may be inferred from acts evincing a 
recognition of liability, or even from a refusal to pay for some other 
reason than a want of preliminary notice or statement of loss. 

But why may not the plaintiff's delay be accounted for on similar 
principles? Was his delay reasonable under all the circumstances? 
This was the question submitted by the court to the jury. His pre- 
liminary notice of the fire was in time; and why were not his proofs 
of loss? Prima facie, even to the officers of the company, they were 
in time. Davis made and forwarded his statement on the 4th of 
October, 1878, but Morgan, the special agent of the defendant, pro- 
nounced it informal, and returned to him the company’s blanks, with 
instructions to fill them up and return; this was done, and under 
date of December 13th, Mr. Bigelow, the general adjuster of the 
company, writes to Esq. McCormick, the plaintiffs attorney, ac- 
knowledging the receipt of the amended statement, and saying that 
the papers had been forwarded to Morgan, and if he required 
further information touching the loss he would call for it. Now, 
one would naturally suppose that this would be the end of the mat- 
ter, and that nothing remained to be done but to pay over the 
money. Clearly, up to this time the officers of the defendant had 
not regarded the delay of the assured as unreasonable, or they would 
have so intimated. 


In fact, here was an unqualified acceptance of the proofs of loss, 
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and so the court might have instructed the jury, instead of leaving 
that body to puzzle over the question of reasonable time. The mis- 
take, however, was one favorable to the defendant, and of which it 
has no right to complain. But, again, the ninth section of the 
policy, the same which requires the statement of loss, and directs 
how it shall be made out, reads thus:— 


“The assured shall, if required, submit to an examination or ex- 
aminations under oath, by any person appointed by the company, 
and subscribe to such examinations when reduced to writing; and 
shall also produce their books of account and other vouchers, and 
exhibit the same at the office of the company,” ete. 


Was this intended as an equivalent of the statement of loss di- 
rected by the preceding part of this section? It is probable that 
the officers of the corporation so understood it, otherwise they would 
hardly have furnished Davis blanks for his statement at a date so 
late as the 4th of November, or afterwards have accepted it without 
hesitation or demur. However this may be, this much must be 
conceded, that an ordinary layman, uninformed to the contrary, 
might well suppose that, having given his statement under oath, to an 
agent sent from the home office for that purpose, every question hav- 
ing been fully and unhesitatingly answered, put down in writing, 
and that writing subscribed and delivered, he had done and per- 
formed all that could possibly be required of him. Now, it may be 
that this man was mistaken; that it was his duty to make another 
paper of like import, swear to it, and place it in the hands of this 
same agent. There is, however, this one thing of which we have no 
doubt, and that is, if it were necessary to go through so useless a 
ceremony in order to get what the defendant had agreed to pay, an 
unlettered and unskilled man like Davis must be allowed a reason- 
able time to recover himself from the delusion into which he had 
been drawn by the company, and to learn, if possible, that some- 
thing more was required of him. 

But, immediately following this examination, a prosecution was 
instituted against Davis, on information of the local agent of the 
company, charging him with having himself burned the insured 
premises. The result of the prosecution was a verdict of not guilty. 
After all this consumption of time, produced by the action of the of- 
ficers of the underwriters, the plaintiff. came to the conclusion that 
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he had better forward regular proofs of loss. Accordingly they 
were forwarded; were returned, not as rejected, but for correction; 
were corrected, re-forwarded, and, as we have before stated, ac- 
cepted. After all this, we cannot understand how the company can 
be heard to complain of the delay as unreasonable. 

The foregoing disposes of all the material assignments of error 
except the sixth; but this cannot be considered. 

The complaint is that the court admitted the preliminary proofs 
and permitted them to be read to the jury “without restriction in 
disregard to the specific objections made by the defendant below.” 
This assignment is not according to the rule, for the specific objec- 
tions here mentioned are not set out, hence it should be passed with- 
out notice. Pussing this, however, whilst the paper was offered in 
evidence, which was altogether proper, I cannot find where it was 
read to the jury. I suppose it was not so read, for I find no record 
of any exception to such reading, but only the general one that it 
was mailed too late to meet the requirements of the policy—an ex- 
ception already fully disposed of. 

Judgment affirmed. 


Suerwoop, C. J. and Trunkey and Green, JJ., dissent. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN 


Error to Van Burer: 


CASTNER 
vs. 


FARMERS’ MUTUAL FIRE INS. CO.* 


An insurance company, when sued upon a policy, cannot, after the beginning 
of suit, make any objections to paying the loss that are different from or 
additional to those which it stated before. 


Using a stove in a room that has no chimney does not release an insurance 
company from liability to pay a loss by fire resulting therefrom, if the prem- 
ises are not within corporate limits, or if the charter or by-laws of the com- 
pany do not furnish a basis for refusing to pay. 

The charter of a mutual insurance company made the non-payment of assess- 
ments within a fixed period a cause of forfeiture. In a case in which this 
period had been exceeded and the assessments not paid, an affidavit of loss 
admitted that the notice of assessment had been received shortly after it 
was sent; but the affidavit was filled out by the agent of the company, 
and the insured was not led to suppose that the company intended to rely 
on the provision for forfeiture, or that the date of receiving the notice was 
of any importance. 

Held, that in an action on the policy he was not estopped by the recital in his 
affidavit from showing that, although the notice was taken from the post- 
oftice soon after it was sent, it had not been delivered to him until long 
afterwards. 

The charter of a mutual insurance company provided that members should be 
notified of assessments by circular or verbally, and that if they did not pay 
within a fixed time they would forfeit protection through their policy. 


Held, that such a personal liability could not attach from merely mailing the 
notice, if it was not actually received. 


Refusal to submit special questions that cannot control the result is not error. 


Lester A. Tazor, for Plaintiffs. 
E. A. Crang, C. A. Harrison and Grorar W. Lawron, for Defendant 
and Appellant. 


* Decision filed April 11, 1883, From N. W. Reporter. 
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Graves, ©. J. 

The plaintiffs recovered in the court below a certain loss which 
they had suffered by the burning of a dwelling-house and part of the 
contents, which had been insured by the defendant company. The 
policy was issued on March 2, 1878, and the fire occurred on the 5th 
of October following. A wood house stood about ten feet from the 
dwelling, and an apartment in it contained a stove that was used for 
drying fruit. The fire started in that room. The application for 
insurance made no mention of this building. Notice was regularly 
given of the loss, and the company acted upon it. The preliminary 
proof was drawn up by the secretary, and the directors made an in- 
vestigation and acquired full knowledge concerning the facts. The 
situation of the wooden building in which the fire originated was 
ascertained. The Board thereupon declined to pay any part of the 
loss, and the refusal was deliberately based upon two grounds:— 

First. Because the insured had forfeited all right to recover by 
not paying an assessment which the company had made against 
them, according to the provisions of section 16 of the charter. 

Second. Because a stove was used in a room without a chimney, 
in violation to the charter. 

Such was the position when the suit was instituted, and the com- 
pany were not at liberty thereafter to vary their ground and offer 
new or additional abjections. The property was farm property, and 
not within any village limits. There is no provision in the charter 
against using a stove without a chimney, nor any by-law applicable 
to the objection. 

The chief reliance is on the other ground. The important ques- 
tion is whether when the fire occurred the policy was still active, so 
as to affect the company with liability as insurers in respect to the 
plaintiffs’ loss, and the claim is made that it was not; that the force 
of the policy was as an indemnifying contract had become suspended 
through the plaintiffs’ failure to pay a valid assessment within sixty 
days after notice. The burden of showing this interruption of re- 
sponsibility rested on the company—the party asserting it. 

It may be assumed for the purpose of the case that the assessment 
of June, 1878, was a valid assessment. The essential point is upon 
the existence of the alleged default and consequent suspension of 
insurance. As a matter of fact,a notice of the assessment was 
mailed to the plaintiffs not later than June 3 by Mr. Richards, who 
was the secretary and treasurer of the company, and at the time the 
fire took place, on the 5th of October, no payment had been made 
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But the plaintiffs claimed that they did not receive the notice until 
some time in September, and it is not disputed that within sixty days 
from that time they made a tender of the assessment, which was re- 
fused. The company maintained: First, that the plaintiffs were 
estopped from saying that they did not get the notice more than 
sixty days prior to the fire; but if not, then, second, that the mail- 
ing the information amounted to notice within the meaning of the 
charter provision. 

First, as to the estoppel. The ground on which this proposition is 
based is that M. E. Castner, in the affidavit of loss drawn up by Mr. 
Richards, the secretary and treasurer, in the presence of the co- 
plaintiff and the directors and some others, stated that the notice 
was received about a week after its date, and that Edward Castner 
delivered it. But it appeared at the trial that on the occasion when 
this affidavit was made there was no intimation to the plaintiff that 
the company meditated taking any advantage of the prior non-pay- 
ment of the assessment, nor any suggestion that the time of the 
actual reception of the notice was of the least importance, nor any 
hint that the company had any hostile views. There was evidence, 
moreover, tending to show that the plaintiffs were led to suppose and 
did suppose, as the agents of the company must have seen, that the 
actual time of the receipt of the notice was not material, and the 
statement about it more a matter of form than substance; that Mr. 
Richards, on drawing up the affidavit, inquired about the time, and 
was told by the affiant that he could not tell; that Richards then 
pressed him to make some reply, and that he thereupon answered, 
“Perhaps a week or two;” and there is evidence tending to show 
further that Edward Castner, a brother of Merrit, took the notice from 
the post-office and inadvertently kept it in his pocket until about the 
tenth of September, and then for the first time gave it to the plaintiffs. 

In view of all the evidence on the subject, it was not proper for the 
court {o rule that the plaintiffs were bound by this statement in the 
affidavit of loss, and estopped from taking the sense of the jury on 
the question of the real truth respecting the time when the plaintiffs 
received notice. It would have been an inequitable rather than an 
equitable estoppel. 


As to the second point, was the fact of mailing the paper which 
contained the information for the member sufficient of itself to 
constitute the notification required by the charter? The proposi- 
tion here is that it makes no difference whether the member ever 
gets knowledge of the assessment upon him or not, provided no- 
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tice of it is regularly mailed to him, and therefore the contention 
is to be viewed on the assumption that he does not get it. The 
language of the charter is that the member is to be “notified by 
the secretary or otherwise, either by circular or a verbal notice.” 
Section 16. The consequences to flow from this notification are ad- 
mitted to be important. 

A fixed personal liability is to depend upon it; and further, in 
case of failure to respond by payment of the sum assessed as com- 
municated by the “notice,” during a given number of days, the 
member is to stand unprotected by his policy and wholly without 
remedy or redress in case of loss. In principle it is not easy to dis- 
tinguish the nature of the required notification from the office and 
object of service of process, and there would seem to be as much 
reason for real notice in the case in question as in the case of an 
action.” 

The destruction of a mail, or accidents preventing the delivery of 
matter, or even a considerable delay, might at any time, without 
fault of the persons insured, eventuate in widespread loss and 
' injustice. 

No construction, open to so much objection, should be admitted 
unless rendered necessary by the terms of the charter ; and they do 
not require it. On the contrary, they contemplate that the members 
shall have real information of the assessment. The provision is not 
that notice or information shall be mailed or sent or forwarded. The 
members are to be “ notified,”—that is, informed ; to have made 
known to them the fact of the assessment ; and this is permitted to 
be done either by oral statements to the members or by delivery to 
them of written statements through the agency of the post-office or 
some other. It follows that the second ground of defense cannot be 
supported. On reviewing the charge it appears to have been very 
full and entirely fair, and it is not open to complaint by the company. 

No error was committed in declining to submit the specific ques- 
tions proposed by the defense. They called for nothing which could 
rule the result. 

No error is shown, and" the judgment should be affirmed, with 
costs. 

The other justices concurred. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


January Law Term, 1883. 


JOSIAH QUINCY 
vs. 


GEO. O. CARPENTER er at. 


Payment, accord and satisfaction, performance and waiver may be proved by 
parol though the contract is under seal. 


The lessees contracted with the lessors that the latter should keep the build- 
ings well insured, and that the former should pay all extra premiums due 
to a hazardous use of the premises, the lessors being at liberty to elect the 
companies’ rates, etc. ‘The premises were insured under five-year policies, 
and a receipt given between the parties in full settlement of the extra in- 
surances paid. Subsequently the companies failed, and the lessors were 
compelled to insure elsewhere, 


Held, that the receipt need not be under seal. 


Held, that it was a full discharge for the extra insurances subsequently paid 
for. 


Statement of Facts by the Editor of the Insurance Law Journal. 


The plaintiffs, devisees of the original lessor, sought to recover 
money alleged to have been paid for extra insurance, occasioned by 
the use to which the premises were put by the defendants and those 
claiming under them. The covenants in the leases upon which the 
plaintiffs based their right to recover, provided that the lessees should 
pay, during the term, all extra insurance upon the demised premises 
occasioned by any use to which the same may be put by the lessees 
or those claiming under them ; and also that the lessor will keep the 
premises well insured, the lessees as before provided paying for the 
extra insurance. In April, 1871, the lessor’s devisees effected insur- 
ance by five years’ policies, extending from April 1, 1871, to April 1, 
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1876, and the extra insurance paid for those policies, added to the 
extra insurance for the previous year, amounted to $1,846.45 ; for 
which the following receipt was given by one of the devisees :— 


“Boston, April 21, 1871. 


“Received of Carpenter, Woodward & Morton, eighteen hundred 
and forty-six and 45-100 dollars, being in full settlement of all extra 
insurance on stores Nos. 73 and 75 and 77 and 79 Clinton Street, to 
April 1, 1876, in accordance with my lease of said stores to Messrs. 
Banker & Carpenter. 

Josian Quincy.” 
“$1,846.45. 


The insurance companies which gave the five years’ policies 
failed, and the devisees effected new insurance during the five years, 
and this action was brought to recover of the defendants the extra 
insurance paid in paying the premiums for this new insurance. The 
defense was that for these five years the defendants were discharged 
by the receipt, from the covenant to pay the extra insurance. The 
Superior Court ruled that the receipt was a full discharge to the de- 
fendants from the payment of any further extra insurance, and di- 
rected a verdict for the defendants. 


ALLEN, J. 

No technical rule cuts off the defense. Payment, accord and 
satisfaction, performance and waiver may be proved by parol, though 
the obligation is under seal. Farley vs. Thompson, 15 Mass., 25 ; 
Munroe vs. Perkins, 9 Pick., 302, 303; Mill Dam Foundry vs. 
Hovey, 21 Pick., 429. Small vs. Jenkins, 16 Gray, 157. 

The necessity for construing the receipt grows out of a contingency 
which apparently was not contemplated by the parties ; all the in- 
surance companies in which policies had been taken having failed. 
The policies remained in force as contracts, but were valueless. By 
the terms of the lease, the lessors reserve to themselves a large dis- 
cretion in relation to insurance. It was contemplated that the lessees 
would make an extra-hazardous use of the premises. The lessors are 
to keep the premises well insured ; and the lessees are, during the 
term, to pay all extra insurance occasioned by any use to which the 
premises may be put by them. The lessors may determine in what 
companies they will insure, and may agree upon rates of premium, 
without consultation with the lessees. They may also fix the amount 
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of insurance which they will carry, and change from one insurance 
company to another whenever they may think it expedient, either for 
the purpose of better security, or of obtaining lower rates of pre- 
mium. In these respects, their only duty to the lessees is, to exer- 
cise ‘good faith and reasonable diligence and prudence for the pro- 
tection of the interests of the lessees. The amount which the lessees 
will be bound to pay, will be the amount actually paid by the lessors 
for extra insurance, and this may have to be ascertained by estima- 
tion. The lessors may take policies for longer or shorter terms, with- 
in the usual periods of insurance, at their discretion. No time is 
fixed in the lease for an accounting, but, in view of the duration of 
the lease, the lessees would be bound to pay from time to time, as 
the premiums may be paid by the lessors, and subject to a final ac- 
counting in case of subsequent changes ; as, for example, if, on the 
one hand, the amount of premiums is diminished by changes from 
one company to another, or by a diminution of rates ; or if, on the 
other hand, the amount is in like manner increased. 

In the present case, an insurance for five years had been effected 
in different companies, and the premiums therefor had, presumably, 
been paid by the lessors. With the above-mentioned possibilities ex- 
isting, as to an increase or diminution of the amount which might 
be required to keep up the insurance during the five years, the par- 
ties met and completed the transaction of which the receipt is evi- 
dence. It must be assumed that the defendants would not be at 
liberty, by any voluntary change of business, to subject the plaintiffs 
to the payment of greater rates during the time covered. This is es- 
sential to fair dealing between the parties. The insurance was based 
upon the kind of business which was then carried on, and it would 
not be consistent with good faith for the lessees to make the risk 
more hazardous, and thus increase the necessary rates of premiums, 
without also at the same time assuming to pay the amount of the in- 
crease. Any possible variation, therefore, in the amount of premiums, 
which may arise from the voluntary act of the defendants, to the in- 
jury of the plaintiffs, is to be laid out of the case. The parties can- 
not be held to have contemplated a change which would not be con- 
sistent with good faith ; and the language of the receipt should not 
be held to embrace such changes. We are of the opinion, however, 
that the terms of the receipt must be held to cover all such changes 
as must in law be deemed to have been within the contemplation of 
the parties. These terms are very broad. The sum named is re- 
ceived in full settlement of all extra insurance to April 1, 1876. It 
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does not distinctly appear that this sum was arrived at by computa- 
tion, as the amount actually paid by the plaintiffs for such extra in- 
surance ; though perhaps this is implied by the word “estimated.” 
But this is not a very material consideration. However the fact 
may have been, this sum might nevertheless prove at last to be either 
more or less than that finally due. The sum which would be finally 
due must depend on contingencies. Prima facie, the receipt shows 
an intention to make asettlement of anitem which might be variable. 
By making this settlement, no doubt a future exercise of good faith, 
on each part, is implied ; that is to say, the lessors must keep the 
property well insured, and would not be at liberty to cancel the poli- 
cies with a view of avoiding the payment of any premiums; and the 
lessees must not make a substantial increase of risk. But, so far as 
contingencies may fairly be contemplated, we think each party is 
bound by the settlement to assume the chance of such changes as \ 
may ensue. The possible occasion for making a change of insurance 
from one company to another must be deemed to have been con- 
templated. So great a calamity as actually occurred would not be 
within the expectation of parties. But this is a difference of degree. 
The principle would be the same, if the lessors became distrustful of 
the solvency or of the fairness of the management of a single com- 
pany, and for that reason, in the exercise of a reasonable discretion, 
determined to make a change. But for the settlement, such change 
might be made, and the lessees would be bound to pay the increase 
of rate, or entitled to receive back the amount saved in case the rate 
was diminished. By the settlement, each party must be held to take 
his own risk of such changes. The question is not free from diffi- 
culty ; but, upon the best consideration we can give, we are of opin- 
ion that prima facie the receipt and settlement cut off any claim for 
such future payments. No attempt was made to control or explain 
the construction of the receipt which its words would naturally bear, 
in view of the circumstances under which it was given, if, indeed, 
extrinsic evidence for that purpose would be competent. 
Judgment on the verdict. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


Appeal from Chickasaw Circuit Court. 


ZWICK er at. 
vs. 


PHCENIX INS. CO.* 


Plaintiff brought suit on a fire insurance policy that contained a provision 
that the policy should be void if there was any other insurance, unless the 
consent of the insurance company was indorsed on the policy. Defendant 
pleaded breach of this condition, and plaintiff failed to reply. 

Held, that, under the provisions of section 2,665 of the code, a reply was nec- 
essary, and that in its absence evidence of a waiver of the conditions of the 
the policy was not admissible. 


Action on a policy of insurance against loss or damage by fire. 
The policy contained a provision, which was made a warranty, that 
any other insurance, whether valid or invalid, would render the 
policy void, unless the consent of the company thereto was indorsed 
on the policy in writing. This was pleaded by the defendant as a 
defense. There was no reply. Trial by jury and judgment for the 
plaintiffs, and defendant appeals. 


Gurney & Boyan and Wiuiam Putuurps, for Appellant. 
No appearance for Appellees. 


Servers, C. J. 
The plaintiffs offered evidence tending to show the agent by 
whom the insurance was effected had notice the property had been 
insured in the Cedar Rapids Insurance Company, and that the 
* Opinion filed December 13, 1882, From NV. W. Reporter. 
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same was regarded by the plaintiff as being invalid or void be- 
cause of the non-compliance on plaintiffs’ part of certain conditions, 
upon which the validity of the insurance depended. 

Tt is clear, we think, from the evidence offered and afterwards in- 
troduced, it was a debatable question whether, at the time the policy 
in this case was written, there was any other insurance on the prop- 
erty. The defendant objected to the evidence when offered, on the 
ground there was no such issue, but the objection was overruled and 
the evidence admitted for the purpose “of reaching the question as 
to whether or not at the time the plaintiff thought he had an in- 
surance in any other company, and for no other purpose.” As the 
condition pleaded by the defendant was made a warranty, we think 
it was immaterial what the plaintiff thought. In no event was the 
defendant bound, nor could it be effected under the issue by what 
the plaintiff thought in regard to the property being insured in 
any other company. If there was other insurance, it was immaterial 
what the plaintiffs’ belief may have been. If there was not, it was 
also immaterial if he thought there was other insurance. Besides 
this, the evidence was immaterial, unless it amounted to a waiver of 
the conditions of the policy. That is to say, the defense pleaded 
avoided the policy unless such defense was waived. The code pro- 
vides :— 

“ Where some matter is alleged in the answer to which the plaintiff 
claims to have a defense, by reason of the existence of some fact 
which avoids the matter alleged in the answer,” a reply so alleging 
must be filed. Code, § 2,665. 

To our minds it is clear that under the foregoing statute the evi- 
dence tending to show a waiver of the conditions of the policy was 
not admissible, in the absence of a reply. 

Reversed. 





LOWER COURT DECISIONS. 


SERVICE OF PROCESS ON FORMER AGENT. 


Superior Court of Kentucky.— Appeal from. Louisville Chancery. 


MAGGIE M. MERRILL, Appellant, 
v8. 
THE KNICKERBOCKER LIFE INS. CO., or New Yorx.* 


The statutes of Kentucky prohibited the transaction of any business within 
the State, by an insurance company, by an agent, until it had executed a 
written instrument authorizing service of process on any agent in the State, 
and in case of its withdrawal, ‘‘any person who acts as such agent shall 
be considered and held as continuing to be agent for such company for the 
purpose of process, in any action against the company upon any policy or 
liability issued or contracted during the time such company transacted 
business.” * 

Held, that the statute referred to Kentucky contracts, and not to those made 
in other States. 

Held, that the payment of renewal premiums in Kentucky was not a new con- 
tract entered into there. 

Held, that where apolicy had been taken out in another State, and the insured 
had subsequently removed to Kentucky, and paid renewal premiums there, 
the statute did not authorize. the service of process upon a former agent in 
Kentucky after the company’s withdrawal. 


W. D. & J. L. Dopp, for Appellant. 
Brown & Davis, for Appellee. 


Rew, J. 
Appellee is a life insurance corporation, created by the laws of 
New York. In 1867, and continuously thereafter until the year 1873, 
it did business in Kentucky and Louisiana, through its agents and 


‘ Opinion filed February 28, 1883, 7 
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branch offices, complying with the insurance laws and regulations of 
these States. Some time in 1873, it ceased to transact business in 
Kentucky, and withdrew from the State. On July, 22, 1867, the 
‘mother of the appellant, then a resident of New Orleans, Louisiana, 
insured her life for $2,500, with appellee, on the ten-year, annual- 
-premium plan, for the benefit of appellant, her only child. The an- 
nual premium on the policy was $164.70, which was to be decreased 
each year by the dividends arising from accrued profits and distrib- 
uted among the policy-holders. The first, second and third pre- 
miums on the policy were paid to appellee in New Orleans, when 
severally due, and then appellant and her mother, as is alleged, with 
the consent of the company, removed to Louisville, Ky., and took up 
their permanent residence, when the fourth and fifth annual premiums 
were paid, as they fell due, to M. A. Huston, appellee’s agent. When 
the sixth premium matured, Huston, having ceased to act as the 
company’s agent, at his suggestion, appellant went to one R. J. Larue, 
and paid him $150 on the policy in question, and 6n one for her bene- 
fit also on the life of her father, and Larue, as general agent of the 
company, executed and delivered her a receipt for this amount. The 
remainder was not paid, though appellant was willing and offered to 
do so, because of some trouble or misunderstanding about credits 
for earned dividends ; and so matters stood until September 23, 
1881, when the mother of appellant died. Proof of death and proper 
demand were made and refused, and appellant brought this action 
in the Louisville Chancery Court against the company for the value 
of the policy, claimed to be $1,500, and had process executed on M. 
A. Huston as appellee’s agent ; and caused also a copy to be mailed 
to appellee at New York, as provided by the insurance laws of Ken- 
tucky. The appellee appeared specially and moved to quash the 
process and the service of it, which was done, and appellant electing 
to stand by the service, the petition was dismissed and appellant has 
appealed ; and the action of the court in quashing the process pre- 
sents the only question for decision, and this depends upon the con- 
struction of the 35th section of an act passed March 12, 1870, by the 
Kentucky Legislature, for the regulation of insurance companies. 
The section referred to, relating to insurance companies, reads thus : 
“ No such company mentioned in the preceding section shall transact 
any such business in this State, by an agent, unless it shall first file 
with the Insurance Commissiorfer a written instrument or power of 
attorney, duly signed and sealed, authorizing any and every agent 
that is or may be acting for such company in this State, to acknowl- 
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edge service of process for and in behalf of such company, in this 
State, and consenting that service of process on any such agent, shall 
be taken and held to be as valid as if served upon the company, ac- 
cording to the laws of this or any other State ; and that in case any 
such insurance company shall cease to transact business in this State 
any person who acts as such agent shall be considered, and held as 
continuing to be agent for such company, for the purpose of process 
as aforesaid in any action against the company upon any policy or 
liability issued or contracted during the time such company trans- 
acted business in this State.” Appellee’s contention is, that under 
this act, only such persons as took out policies in Kentucky, during 
the period of its license, after the 12th of March, 1870, and up to 
the time of its withdrawal from transacting business in Kentucky, 
are entitled to the continuing right to sue and serve process on the 
former agent of the company, while appellant ‘insists that her case 
is covered by the statute, and her right to serve process on the for- 
mer agent of the company is secured by it. 

The statute in question should, we think, be construed in the light 
of the purpose intended to be accomplished by it. The manifest in- 
tent of the Legislature was to protect citizens of Kentucky in their 
dealings with foreign insurance companies, to prevent such companies 
from coming thereafter into the State, establishing agencies, collect- 
ing premiums, doing business generally within the scope of their 
powers and then withdrawing from it, leaving the policy-holders 
without any remedy for serving process or enforcing their rights in 
the courts of this State. 

The act of 1870 was not intended, from its very words, to affect 
even existing Kentucky contracts, and certainly did not relate to 
those previously made in other States. Strictly construed, the act 
was intended to regulate and control only such contracts of insurance 
as were entered into, within the State of Kentucky, from and after 
the law took effect and up to the withdrawal of the company from 
the State. 

To put any other meaning upon it, would be doing violence to the 
very words employed, as well as to the obvious intent of the act. It 
would be making a new contract for the parties, and bringing them 
under the operation of a statute that had no existence when the first 
contract was formed. 

But it is insisted that the payment of premiums by the policy- 
holder, and their reception by the company in Kentucky, comes with- 
in the operation of the statute regulating the service of process, This 
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position is based upon the idea that the payment of the annual pre- 
miums creates between the parties a new and independent contract, 
and that each payment is in effect, a new issuing of the policy, and a 
new liability contracted. Such a contention, it seems to us, violates 
the very terms of the policy. The payment of the annual premiums 
is but the performance of the covenants of the original contract, and 
both parties are governed by it. Such payments keep in force from 
year to year contracts already in existence and obligatory. They 
prevent the policy from dying. They keep it alive. No new right 
is created—no new power arises different from that inhering in the 
original contract. In St. Louis M. Life Ins. Co. vs. Grigsby, 314, 
the court says, speaking of the nature of contracts of life insur- 
ance: “ They are contracts to be kept in force from year to year at 
the will of the assured. The right to keep the policy alive by the 
payment of the stipulated premiums is a privilege secured to the 
insured by his agreement with the insurer. He may exercise or 
abandon this privilege at his discretion. But if he does abandon it 
those beneficially interested cannot complain that the insurer refuses 
longer to be bound by a contract that has lost all the elements of 
mutuality.” Unless the policy-holder pays the annual premium, he 
does not perform his part of the contract. When he does pay, the 
obligation rests on the company to perform their part. These are 
conditions which are substantive parts of the contract itself. Their 
performance is not a new contract, but preserves the vitality of the 
original contract. In the case of Thompson vs. Cundiff, etc., 11 
Bush., 568, the case of the St. Louis M. Life Ins. Co. vs. Grigsby, 
is approved, and most of the above extract quoted ; but the follow- 
ing language is employed in the next paragraph: “Now, as the 
payment of each premium is the renewal of the contract of insur- 
ance, a renewal which the insured may make or decline to make at 
his election, it is in a limited sense the making of a new contract.” 

* * There is no indication of any purpose in this opinion to 
overrule the doctrine laid down in the 10th Bush. case, anil we do 
not construe it as announcing a different conclusion or meaning any 
more than that the payment of the annual premiums “keeps alive ” 
the original policy. The court certainly did not mean that the mere 
payment of the premiums created a contract separate and distinct 
from, and independent of the original contract. The payment of 
the annual premiums is not the issual of anew policy—-but the keep- 
ing in force the existing policy. It is not the creation of any new 
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liability, but the preservation of the old liability by a compliance 
with the stipulations of the original contract. 

The old policy might be surrendered and anew one issued ; a com- 
mutation might be made ; a forfeiture of the policy might be waived 
—all these would be new contracts in an absolute, but not “in a 
limited sense.” 

Our conclusion is that the payment of the premiums in Kentucky 
on the Louisiana policy, merely kept it alive, created no new contract 
and did not bring the policy in question under the protection of the 
act of 1870. 

Wherefore the judgment is affirmed. 


RIGHT TO A COMMUTED POLICY. 
Appeal from Louisville Chancery.—Superior Court of Kentucky. 


ANTONE KOEHLER & WIFE 
v8. 
PHCENIX MUTUAL LIFE INS. CO.* 


The policy stipulated that if surrendered while in force, a new policy would 
be issued for the whole amount of even dollars of premium received, etc.; 
also that in case of default in payment of premium or interest the policy 
should be void. 

Held, that the insured had a right to elect at any time while the policy was in 
force, either to continue further payments or to surrender, but this right 
ceased upon the lapse of the policy through non-payment of premium. He 
could not elect to receive the full benefit during the entire term paid for and 
then receive a commuted policy. 

Held, that the policy having become void according to its terms through non- 
payment of premium, the right to a commuted policy was also forfeited. 


Koun & Baker, for Appellants. 
Hartan & Wuson, for Appellee. 


Bownrn, C. J. 
In 1871, Antone Koehler took out a policy in the company of the 
* Decision rendered April 18, 1883. 
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appellee for the sum of $2,000 on the life of his mother-in-law, one 
Rosina Kist. In 1873, by agreement, said policy was surrendered and 
a new one issued in all respects like the first, except that it was made 
payable to the wife of said Koehler. Koehler and wife made pay- 
ments on said policy and kept it alive until the 8th day of February, 
1876, when they ceased and made no further payments. 

Rosina Kist died in May, 1877, a year and three months after the time 
at which appellee claims that it became forfeited for non-payment of 
premium. This is the statement of appellants’ counsel who “con- 
cede that as an annual life policy for the sum of $2,000 it did cease 
and determine on the 8th day of February, 1876, and that appellants 
lost any right which they may have theretofore had of claiming said 
sum.” The policy contains the following provisions: “And the said 
company do further promise and agree that if, after having received 
not less than three annual payments this policy shall be surrendered 
while in force, a new policy will be issued for the whole amount of 
even dollars of premium received by the company, subject to any in- 
debtedness on account of premiums, without subjecting the assured 
to any subsequent charge, except the interest annually in advance, 
and all indebtedness on this policy.” ‘This policy is issued and ac- 
cepted by the assured upon the following express conditions and 
agreements: First. In case any note given for the cash part of 
premiums on this policy shall not be paid at maturity, or in case the 
interest is not paid annually in advance on any notes which may be 
given for any portion of the premiums on this policy then and in every 
such case this policy shall be null and void. 

“Second. If the said premiums shall not be paid at the office of 
the company in the City of Hartford, Conn., or to an agent of the 
company on his producing a receipt signed by the president or secre- 
tary on or before the date above mentioned, then in every such case 
the said company shall not be liable for payment of the sum insured 
or any part thereof, and this policy shall cease and determine. 

“Third. In every case in which this policy shall cease and deter- 
mine, or become or be null and void, all payments thereon shall be for- 
feited to this company.” 

Admitting that they did not surrender the policy prior to the 8th 
day of February, 1876, or while it was in force, and that they did not 
demand the issual of a paid-up policy till after the death of Mrs. 
Kist, the appellants contend that under the law it was not necessary 
for them to do so, and that if it had been, the company waived the 
surrender and demand. Independent of the clause first quoted, the 
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policy is a contract “to be kept in force from year to year at the will 
of the insured. The right to keep the policy alive by the payment 
of the stipulated premiums is a privilege secured to the insured by 
his agreement with the insurer. He may exercise or abandon this 
privilege at his discretion. But if he does abandon it, those bene- 
ficially interested cannot complain that the insurer refuses longer to 
be bound by a contract that has lost all the elements of mutuality.” 
St. Louis Mutual Life Insurance Company vs. Grigsby, 10 Bush., 315. 
The alleged forfeiture for a failure to pay the premium is, therefore, 
merely an election on the part of the assured not to continue the con- 
tract for another year ; it is not an act of forfeiture, but of abandon- 
ment. Each year’s premium pays for that year’s risk ; the entire con- 
sideration for each year’s premium is received during that year in 
the chance of death, and of receiving the sum to be paid if death 
should occur. The introduction of the clause quoted, modified the 
common contract of insurance, giving the assured a right, after three 
annual payments, to elect between continuing the contract and con- 
verting it into a paid-up policy. But it was expressly provided that 
tke right given was to convert a subsisting, not an abandoned, con- 
tract—the election was to be made and the conversion demanded 
while the policy was in force, and upon its being surrendered. If, at 
any time during the year ending February 8th, 1876, the policy had 
been surrendered, and a paid-up policy had been issued ; and if 
thereafter, during that year, Mrs. Kist had died, the appellants could 
have recovered only the amount of the paid-up policy ; but, if there 
had been no surrender and no issual of a paid-up policy, they could 
have recovered the full amount of insurance. Therefore, the express 
stipulation that the surrender of the policy should be made while in 
force, was a condition precedent to the issual of a paid-up policy, or 
a right to demand one, being of substantial- value to the company, 
inasmuch as it relieved it from an existing liability to pay the whole 
amount assured in the event of death during the year, that release 
being a part of the consideration upon which the paid-up policy was 
to be issued. 

If the appellants could, as matter of law, disregard this stipulation, 
retain the policy, and thereby the chances of getting the $2,000, with- 
out losing the certainty of getting the amount of a paid-up policy, 
they held concurrent and not successive rights ; they could, by fail- 
ing to comply with the terms of the contract, retain an advantage 
which would be lost by compliance ; their failure would require the 
company to continue a risk from which compliance would relieve it 
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Until they elected to convert, the policy remained an annual policy 
of insurance. The right to convert was limited by express lan- 
guage to the time during which the policy was in force, while the com- 
pany was liable for the whole amount, and necessarily involved the 
release of the liability as a condition of securing the certainty of a 
smaller sum or a paid-up policy. The policies in Grigsby’s Case, 10 
Bush., 310, and in Montgomery’s Case, 14 Bush., 51, did not contain 
the provision referred to. In the former the contract was for a pol 
icy on the ten-year plan, providing that failure to pay the annual pre- 
mium should not work a forfeiture, but that the amount should be 
commuted or reduced to such proportionate part of the whole sum as 
the sum of the annual payments paid by the insured should bear to 
the sum of the ten annual payments. The policy was commuted, 
and “thereby became essentially a paid-up policy.” 

Montgomery’s was a ten year’s endowment policy, and plainly 
meant that each year’s premium should not only pay insurance for 
the current year ; but should be pro tanto payment for a paid-up pol- 
icy, the only limitation being that there should be two annual pay- 
ments. It provided that jf the premiums should not be paid, the 
company should not be liable for the payment of the whole sum as- 
sured, but only for a part thereof proportionate with the annual pay- 
ments made, which affirms its liability for the proportionate part 
after, and notwithstanding failure to pay premiums; and it was pro- 
vided that after such failure, the policy, while it ceased and deter- 
mined “ as an insurance for the amount assured, should not be void 
entirely, but that the insured should have a new policy for the value 
acquired under the old one upon its surrender within twelve months 
after it ceased and determined. 

Manifestly, this was a provision for the surrender of a valid instru- 
ment—determined only asa policy of insurance for the sum specified, 
but valid as a covenant to issue a new policy for the value accrued 
under it, recognized by it as a vested right. As to that value forfeit- 
ure was expressly precluded. The right which the insured had 
came from the fact of paying his money, and did not depend on an 
election between a subsisting policy of insurance, binding the com- 
pany for the full amount, and a paid-up policy for a proportionate 
sum. His failure to surrender the policy within twelve months after 
it ceased and determined could in no way affect the company, whose 
liability was fixed when it was determined. It was merely an effort 
to plead the twelve months clause asa limitation to a covenant, valid 
when presented, and under which the company was bound to pay 
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the commuted amount. It was held that time was not of the essence 
of that contract. But in this case it is of the essence. The policy 
provided that failure to pay the premium should render the policy 
void—not merely that it should “cease and determine” as a policy 
for the payment of a designated sum, but remain valid as to some 
covenant in it, but that the entire contract should be thereby abro- 
gated, including, necessarily, the right to demand a paid-up policy. 
It did not provide for the surrender of a policy, which was no longer 
a policy of insurance binding the company according to its tenor, but 
obligatory only as to minor covenants, as Montgomery’s did, but it 
provided for the surrender of her policy, binding according to its . 
face, and the release of that liability, by accepting in place of it a 
new policy for a smaller sum, for which alone from that time forward 
the company should be liable. After a careful consideration of the 
facts pleaded, and put in evidence respecting the alleged estoppel 
and waiver, we do not feel authorized to disturb the finding of the 
chancellor. Wherefore the judgment is affirmed. 





Monniea vs. German Ins. Co. 


EXEMPTIONS—NATURE OF INSURANCE LIABILITY. 


Appellate Court, of Ilinois—Second District—Appeal from the Circutt 
Court of Jo Daviess County. 


‘JAMES A. MONNIEA,*Usz, Eve. 
v8. 
GERMAN INS. CO. 


Where personal property exempt by law from execution is destroyed, the in- 
surance money due upon its loss is not exempt. 

The insurance company is the debtor of the party insured for the amount of 
the insurance. There is just so much ‘‘money due him” from the corpora- 
tion, not as the price or equivalent of the property insured, but upon an 
agreement to indemnify the insured against its loss by fire, the considera- 
tion for which was the premium paid and not any interest in such prop- 
erty. 

As to the technical point that inasmuch as the answer avers that the money 
was exempt, and this is not denied, it must be taken as true; this is matter 
of law and not the subject of averment and denial. 


Mr. E. L. Beprorp, for Appellant. 


As to exemptions, cited Laws of 1877, 102, § 2; McMasters vs. 
Aslop, 85 Tl, 158; Figueird vs. Pyatt, 88 Ill, 403; Drake on Attach- 
ment, § 656; Waldo vs. Gray, 14 Ill., 184; Cook vs. Scott, 1 Giml., 
333; Wells vs. Lilly, 86 IIL, 318; Code of Ia., 1873, § 3,244; Nichols 
vs. Goodheart, 5 Bradwell, 578; Mineral Point R. R. Co. vs. Barron, 
83 IL, 368: Harrier vs. Fassett, 9 N. W. Rep., 217. 

An insurance company may be charged as garnishee on account of 
alossaccruing under a policy of insurance issued byit: Boyle vs. Frank- 
lin Fire Ins. Co., 7 Watts & S., 76; Franklin Fire Ins. Co. vs. West, 8 
Watts & S., 350; Knox vs. Protection Ins. Co., 9 Conn., 430; Girard 
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Fire Ins. Co. vs. Field, 45 Penn., 129; N. W. Ins. Co. vs. Atkins, 3 
Bush., 328; Roche vs. Rhode Island Ins. Ass’n, 2 Bradwell, 360. 

If the debtor sell his exempt property the debt due him therefor 
may be attached: Scott vs. Bingham, 26 Vt., 551; Knabb vs. Drake, 
23 Penn., 489; Harrier vs. Fassett, 9 N. W. Rep., 217. 

As to garnishment: Brown vs. Heath, 45 N. H., 165; Manchester, 
45 N. H., 482; Spilman vs. Aldridge, 126 Mass., 113. 

The burden rests upon the debtor to prove every fact necessary 
to entitle him to exemption: Kitchell vs. Burgwin, 21 II. 40; Blair 
vs. Parker, 4 Bradwell, 409; Amend vs. Smith, 87 Ill., 198; Wright 
vs. Deyce, 86 Ill., 490; Caspar vs. People, 6 Bradwell, 28; Cook vs. 
Bohl, 8 Bradwell, 293; Cook vs. Scott, 1 Gilm., 333; Waldo vs. Gray, 
14 TL, 184; Washburn vs. Goodheart, 88 IIl., 229. 


Messrs. D. & T. J. Suecan, for Appellee. 


That the answer of a garnishee, until disproved or contradicted, 
must be considered as true, cited Pierce vs. Carleton, 12 Ill, 365; 
Cairo & St. L. R. R. Co. vs. Hindman, 85 Ill, 521; Meadowcroft 
vs. Agnew, 89 Ill, 470; I. C. R. R. Co. vs. Cobb, 48 TIL, 402; 
Cc. & St. L. R. R. Co. vs. Killenberg, 295; Truitt vs. Griffin, 61 
Til, 30. 

A garnishee is bound to claim the benefit of the exemption for 
his creditor to protect himself: C. & A. R. R. Co. vs. Ragland, 84 
Til., 375. 

As to notice of execution and the right of selection: Amend vs. 
Smith, 87 Tll., 198; Shear vs. Reynolds, 90 Ill, 240; Blair vs. Parker, 
4 Bradwell, 198. 

As to garnishment: Fanning vs. First Nat. Bank, 76 TIl., 55. 

. The adjustment of loss fixed the right of the parties: I. M. Fire 

Ins. Co. vs. Archdeacon, 82 TIL, 238. 

Property exempted by law may be sold or exchanged by the 
debtor without subjecting it or its equivalent to execution: Vaughan 
vs. Thompson, 17 Ill, 78; Washburn vs. Goodheart, 88 Tll , 229; Cole 
vs. Green, 21 IIL, 105. 


Preasants, J. 
The Messrs. Friedman, after judgment recovered, and execution 
thereon returned unsatisfied against Monniea, garnished the insur- 
ance company as his debtor, whose answer admitted it was owing 
him, upon an adjustment of his loss under its policy, the sum of 
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$700, of which $400 was on his homestead and $300 on personal 
property therein, but set up that he had presented to the officer 
who served the garnishee process a schedule of his effects, and 
claimed the whole amount so owing as exempt. 

Copies of said schedule and of his notice to the company were 
filed with and made part of the answer, which further stated that 
at the time of the loss Monneia was the head of a family and re- 
siding with the same in the building insured, and expressly inter- 
posed said claim of exemption in his behalf. 

Upon this answer the plaintiffs made no issue of fact, nor did 
they seek to reach that portion of the indebtedness which was 
owing to the loss of the homestead, and therefore protected by 
sec. 7 of the Exemption Act, R. S., 1877, chap. 52, p. 484, but did in- 
sist on a judgment to their use as against the residue. The Cir- 
cuit Court, however, discharged the garnisher, with costs, and they 
appealed. 

It is understood that to get the benefit of the provision under 
which the exemption of the $300 is here claimed, the debtor must 
make a schedule and selection where practicable, and appellants 
suggest that the statute allows this to be done only as against 
an “execution attachment or distress warrant.” But a broader 
construction was given and this right declared as against a gar- 
nishee summons in Fanning vs. First National Bank, of Jackson- 
ville, 76 TL, 55. Objections are also urged against the schedule in 
this case for indefiniteness in respect to the character, amount and 
value of the property embraced in it, which we decline to consider 
because they were not specifically made, and perhaps might have 
been obviated in the court below. Assuming then that the personal 
property insured would have been exempt, the question is whether 
the insurance money due upon its loss is exempt in its stead. The 
claim is made under sec. 13 of the act above referred to, which, 
after mentioning certain specific articles and one hundred dollars’ 
worth of other property to be selected by the debtor, exempts, in 
addition thereto, when he is the head of a family and residing with 
the same, three hundred dollars’ worth of other property to be so 
selected, but with the proviso “that such selection and exemption 
shall not be made by the debtor or allowed tobim or her from any 
money, salary or wages due him or her from any person or persons 
or corporation whatever.” 

This proviso is a new feature of the law incorporated in 1877, and 
seems to change it from what it previously was as construed in 
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Fanning’s case, supra, according to which the selection might be 
made from any personal property—money due or other property— 
belonging to the debtor. 

Counsel for appellee contend, however, upon what they deem con- 
siderations of reason and policy, and upon the liberal rule of con- 
struction applied to exemption laws, that the exception made by this 
proviso does not include insurance money, and for authority cite 
Vaughan vs. Thompson, 17 Ill., 78, approved in Cole vs. Green, 21 
Il., and Washburn vs. Goodheart, 88 Ill, 229. That case re- 
lated to tangible property of the debtor which was admitted to have 
been exempt in his possession. The question was whether the giv- 
ing of a mortgage upon it was itself fraudulent as to creditors, and 
divested it of the protection with which it was previously clothed, 
and it was held that since they could not subject it to levy and forced 
sale to satisfy their demands, they could not be defrauded by any dis- 
position, otherwise lawful, that he might see fit to make of it; that 
was the point approved by the latter cases referred to. We fail to 
perceive in it anything relevant to the question here presented. But 
in the course of the opinion it was said that “ property exempted by 
law may be sold or exchanged by the debtor without subjecting it or 
its equivalent to execution,” and this language is relied on as author- 
ity for the proposition that in the view of the Exemption Act, insur- 
ance money due upon a loss takes the place of the property in- 
sured. 

We do not understand it as asserting that the equivalent re- 
ceived in such case will not be subject to execution, but only that it 
may not be; in other words, that the debtor is free to deal with ex- 
empt property as if he was not a debtor, and that by disposing of it 
in any lawful way he does not forfeit the protection of the statute 
as to the equivalent received, if it would otherwise be protected in 
his hands. Here, however, the debtor made no sale, exchange or 
other disposition of the property destroyed. 

The insurance money, therefore, is not its equivalent in the sense 
referred to, nor is any specific money in the hands of the garnishee 
his property. The insurance company is not a custodian or bailee 
of any certain $300 belonging to him, but is strictly and truly his 
debtor in that amount. 

There is just so much “money due him” from this corporation, 
not as the price or equivalent of the property insured, but upon an 
agreement to indemnify him against its loss by fire, the considera- 
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tion for which was the premium paid, and not any interest in such 
property. 

The proviso, as seen, forbids that any exemption be allowed to 
the debtor from “ any money so due him,” without exception, limita- 
tion or qualification. The terms employed are entirely clear and 
unambiguous. 

There is no room for construction. If the Legislature had in- 
tended to except insurance money as the equivalent, representa- 
tion or substitute of exempt personal property destroyed, it is to be 
presumed that it would have so declared, as it did in the case of the 
homestead. 

Where its will in respect to matter within its discretion is so 
plainly and absolutely expressed, the courts are not at liberty to en- 
tertain considerations of supposed policy as ground of construction 
by which to limit it. 

That would be judicial legislation. The Supreme Court has had 
no occasion as yet to construe this proviso, but the Appellate Court 
in the Third District has assumed that it meant just what it imports, 
though no point or argument was made upon it. Nichols vs. Good- 
heart, 5 Bradwell, 578. 

We also think it includes all money due the debtor, without re- 
gard to the character or consideration of the indebtedness or the 
circumstances out of which it arose, and we know of no law’of this 
State under which any money so due a debtor (except on insurance 
or for the proceeds of the homestead, as above stated, and for 
wages under the Garnishment Act) can now be exempted. 

Counsel also urge the technical point, that inasmuch as the an- 
swer avers that this money was exempt, and is not denied, it must be 
taken to be true. But this is matter of law and not the subject of 
averment or denial. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for further proceeding in accordance herewith. 

Reversed and remanded. 
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FORM OF ACTION. 


York County, Pa., Common Pleas. 


QUICKEL 
v8, 
PRUDENTIAL MUTUAL AID SOCIETY.* 


An action of covenant may be maintained by the assignee on a certificate of 
membership entitling the insured, her heirs or assigns to a certain sum upon 
due proofs of death. 


Wickes, P. J. 

In Myers vs. The York County Aid Society, we decided that the 
following language in the certificate of membership entitled the bene- 
ficiary to maintain the action of covenant, “ the association do prom- 
ise, covenant and agree * * * to pay or cause to be paid to Eliza- 
beth Myers, etc.” The Supreme Court affirmed the judgment, 3 
York Legal Record, 55, saying “there was an express covenant to 
pay the money to the plaintiff, and upon the whole we think she is to 
be considered as the covenantee and entitled thereupon to maintain 
the action.” 

In this case the language of the certificate is, “the membership 
entitles Jane Zeigler, her heirs or assigns, ninety days after the pres- 
entation of satisfactory proof of death of said member, to three 
thousand dollars, payable at the office of said Society at Harrisburg.” 

When we remember that in a sealed instrument no particular set 
of words are necessary to create a covenant, it is difficult to see any 
substantial difference between the cases. 

The intention of the parties to perform the act 1s equally manifest 
in both cases, and on more mature consideration, than we were able 
to give the matter on the trial, we think the plaintiff's amendment 
ought to have been allowed. 

* Opinion filed October, 1882, 





